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      Free sample

      A preview of Wills and Administration of Estates

      
        This is a free preview of the SQE1 Prep
        Wills and Administration of Estates — SQE1 FLK2 Study Guide.
        It contains the first 2 chapters in full so
        you can see the writing style, depth, and exam-relevant detail
        before you buy.
      

      The complete edition includes:

      
        	All 8 chapters of plain-English teaching notes

        	160 worked MCQs with detailed explanations

        	360 flashcards for spaced repetition

        	Glossary of key cases and statutes

        	Alphabetical index

      

      Get the full edition:

      
        	sqe1prep.co.uk — download as EPUB or PDF

        	Amazon Kindle Store

      

    
  

  

    About this guide

    
      This guide is your companion for the FLK2
      assessment of the Solicitors Qualifying Examination (SQE1), focused
      on Wills and Administration of Estates. It covers all
      8 topics of the SRA syllabus through
      clear teaching notes, worked multiple-choice questions, flashcards
      for spaced repetition, and a comprehensive glossary of cases and
      statutes.
    

    
      Each chapter walks you through the law in plain English with
      worked examples, exam tips, and warnings about common pitfalls.
      The final chapters consolidate
      160 worked MCQs and
      360 flashcards drawn from the
      full SQE1 Prep question bank.
    

    
      Published by SQE1 Prep — sqe1prep.co.uk · First Edition.
    

    
      Disclaimer. This guide is a study aid only. It is
      not legal advice and must not be relied upon as a substitute for
      consulting a qualified solicitor. The law stated reflects the
      authors' understanding at the time of publication and is subject
      to change.
    

  

  
    

  
    Chapter 1

    Introduction to Wills and Intestacy

    
      Validity of wills, testamentary capacity, formal requirements, and intestacy rules

    
    
      Estimated study time:
      75 min
      ·
      Difficulty:
      Beginner
    

  

  
    Introduction to Wills

Why Wills Matter

Wills are fundamental to private client work. As a solicitor, you will help clients express their final wishes, protect their families, and ensure their assets are distributed according to their intentions. Getting it right provides peace of mind. Getting it wrong can cause family disputes and financial hardship.

Tip — Wills are Foundational
A properly drafted will is one of the most valuable gifts you can give your clients. It provides certainty, reduces family conflict, and can save significant tax. Many clients delay making a will - your role is to guide them through the process sensitively and professionally.

When someone dies without a valid will, they die "intestate." The intestacy rules then determine who inherits what. These rules may not reflect what the deceased would have wanted. Unmarried partners often receive nothing, and the process is more complex and expensive.

Why Make a Will?

Benefits of Making a Will

A will allows you to decide who receives your assets after death. Without a will, the intestacy rules apply, which may not reflect your wishes. You can provide for family members, friends, and charities in whatever proportions you choose.

Key Benefits of Making a Will
	Choose who inherits your assets
	Appoint guardians for your children
	Specify funeral wishes
	Create trusts for vulnerable beneficiaries
	Reduce Inheritance Tax liability
	Avoid family disputes
	Simplify the administration process


Dying intestate means the state decides who inherits. Your spouse may not receive everything, unmarried partners receive nothing, and the process takes longer and costs more. Disputes are more common when there is no clear expression of wishes.

For parents with children under 18, a will allows you to appoint guardians. Without this, the court decides who will care for your children. This is often the most important reason for parents to make a will.

Watch out — Dying Intestate Can Cause Problems
If you die without a will, your loved ones may face additional stress at an already difficult time. The administration is more complex, takes longer, and costs more. Family disputes are more likely when wishes are unclear.

Testamentary Capacity

Understanding Mental Capacity

Testamentary capacity refers to the mental ability required to make a valid will. The testator must understand what they are doing and its effects. Capacity is assessed at the time the will is made, not at death.

The leading case on testamentary capacity is Banks v Goodfellow (1870). The test requires that the testator: (1) understands the nature of making a will and its effects, (2) understands the extent of their property, (3) comprehends and appreciates the claims to which they ought to give effect, and (4) has no disorder of mind that poisons their affections or sense of right.

The Four Limbs of Banks v Goodfellow
	Understand the nature of making a will and its effects
	Understand the extent of the property being disposed of
	Comprehend and appreciate the claims of those who might expect to benefit
	No disorder of mind that poisons affections or perverts the sense of right


The testator must understand that they are making a will that will take effect on death. They need not understand every legal technicality, but must grasp that the document disposes of their property after death.

The testator must have a general understanding of what they own. They need not know the exact value of every asset, but must appreciate the overall nature and extent of their property.

Watch out — Capacity Challenges are Common
Capacity is frequently challenged on grounds of age, illness, or medication. Documenting your assessment of capacity at the time of drafting can help defend against future challenges. Consider obtaining a medical opinion if capacity is in doubt.

Formal Requirements for Valid Wills

Wills Act 1837 Section 9

Section 9 of the Wills Act 1837 sets out the formal requirements for a valid will. These requirements must be strictly followed. Any deviation may render the will wholly or partially invalid.

The testator must be at least 18 years old to make a valid will. This is set by section 7 of the Wills Act 1837. There are exceptions for members of the armed forces and merchant seamen, who can make "privileged wills" at any age.

The will must be signed by the testator, or by someone else in their presence and by their direction. The signature must be intended to give effect to the will. It can be a mark or initial if the testator cannot sign their full name.

Two witnesses must be present at the same time to see the testator sign or acknowledge the will. Each witness must then sign the will in the presence of the testator. The witnesses do not need to see each other sign.

Key Witness Requirements
	Two witnesses required
	Must be present at the same time
	Must sign in the presence of the testator
	Must be aged 18 or over
	Must be capable of understanding their role
	Must not be beneficiaries (or spouses of beneficiaries)


Watch out — Beneficiaries Cannot Witness Wills
A beneficiary (or their spouse/civil partner) cannot witness a will. If they do, the gift to them fails, though the rest of the will remains valid. Choose independent witnesses who are not mentioned in the will.

Currently, electronic wills are not valid in England and Wales. The will must be physically signed on paper. The COVID-19 pandemic led to temporary legislation allowing video witnessing, but the requirement for physical signatures remains.

Tip — Check Execution Formalities Carefully
Always check that execution formalities have been properly followed. Even minor defects can invalidate the will. When witnessing, ensure everyone signs in the correct order and that all requirements are met.

Duress and Undue Influence

When a Will is Invalid

Undue influence occurs when pressure is applied to the testator that overcomes their free will. This is more than mere persuasion. It involves coercion that causes the testator to act against their true wishes.

To prove undue influence, evidence of actual coercion is required. However, the "suspicious circumstances" doctrine applies to wills: where suspicious circumstances exist (e.g., beneficiary prepared the will, testator was vulnerable), the burden of proof shifts to those propounding the will.

When suspicious circumstances surround the execution of a will, those seeking to rely on it must prove the testator knew and approved of its contents. Suspicious circumstances include: the beneficiary preparing the will, the testator being frail or confused, or radical changes to previous dispositions.

Watch out — Undue Influence Invalidates the Will
If undue influence is proven, the affected provisions (or the entire will) will be invalidated. This can result in the will being declared void and the intestacy rules applying. Take precautions when taking instructions, especially where family dynamics are complex.

Knowledge and Approval

Understanding the Will's Contents

There is a presumption that a testator who executes a will with proper formalities knows and approves of its contents. This presumption can be rebutted in certain circumstances, particularly where the testator could not have known what the will contained.

The presumption may fail where: the testator was blind or illiterate, the will was not read to them, the will contained surprising provisions, or the testator was deaf/mute and could not communicate with witnesses. In these cases, those propounding the will must prove knowledge and approval.

Situations Requiring Extra Scrutiny
	Blind or illiterate testators
	Testators who cannot read English
	Wills prepared by beneficiaries
	Radical changes from previous wills
	Testators with mental confusion
	Home-made or DIY wills


For blind testators, the will must be read back to them to ensure they know and approve its contents. The "armchair principle" allows extrinsic evidence to explain what the will means in the context of the testator's circumstances.

Tip — Document Your Advice Carefully
Always record your advice to clients, especially regarding capacity, knowledge and approval, and undue influence. A file note confirming that the testator understood the will and acted freely can be invaluable evidence if the will is later challenged.

Intestacy Rules

Dying Without a Valid Will

Intestacy occurs when someone dies without a valid will, or when their will does not dispose of all their property. Partial intestacy happens when the will disposes of some assets but not others.

Partial intestacy occurs when a will does not dispose of the entire estate. This can happen when a beneficiary predeceases the testator without a substitute gift, or when the will contains an ineffective gift. The intestacy rules apply to the undisposed portion.

Section 46 of the Administration of Estates Act 1925 sets out the intestacy rules. These determine who inherits when someone dies without a valid will. The rules prioritise spouses and children, then more distant relatives.

Intestacy Distribution Summary	Situation	Who Inherits
	Spouse + children/issue	Spouse: statutory legacy + chattels + life interest in half residue. Children: remaining half residue per stirpes.
	Spouse, no children/issue	Spouse receives entire estate
	Children, no spouse	Children inherit equally per stirpes
	No spouse, no children, parents survive	Parents inherit equally
	No spouse, no children, no parents	Siblings inherit equally (or their descendants per stirpes)
	No closer relatives, grandparents survive	Grandparents inherit equally
	No closer relatives, uncles/aunts survive	Uncles/aunts inherit equally (or their descendants per stirpes)
	No blood relatives	Crown (bona vacantia)


A surviving spouse or civil partner has a fixed entitlement under the intestacy rules. This includes: all personal chattels, a statutory legacy (currently £322,000), and a life interest in half of any remaining residue. If there are no children or descendants, the spouse receives everything.

Children (including adopted children) inherit equally under the intestacy rules. Stepchildren do not automatically inherit. If a child predeceased the testator leaving children of their own (grandchildren of the deceased), those grandchildren take their parent's share "per stirpes" - by right of representation.

If there is no surviving spouse or children, the estate passes to parents in equal shares. If parents are deceased, it passes to siblings (or their descendants). If no siblings, to grandparents, then to uncles/aunts. If no blood relatives exist, the estate passes to the Crown as bona vacantia.

Watch out — No Provision for Unmarried Partners
Unmarried partners do not inherit under the intestacy rules, no matter how long the relationship. This is a crucial reason for cohabiting couples to make wills. Claims under the Inheritance (Provision for Family and Dependants) Act 1975 may be possible, but this is uncertain and expensive.

Key Points Summary

Decision Flowchart

Key Points to Remember
	A will must be in writing, signed by the testator, and witnessed by two people
	Testator must be 18 or over and have testamentary capacity (Banks v Goodfellow)
	Beneficiaries cannot witness the will
	Undue influence or lack of knowledge/approval can invalidate a will
	Intestacy rules apply when there is no valid will
	Unmarried partners do not inherit under intestacy rules
	Always document capacity and advice to help defend against challenges


  


  
    

  
    Chapter 2

    Drafting and Executing Wills

    
      Will drafting, clauses, and execution procedures

    
    
      Estimated study time:
      90 min
      ·
      Difficulty:
      Intermediate
    

  

  
    Drafting and Executing Wills

Will Drafting Process

Drafting a will is a core skill for private client solicitors. A well-drafted will clearly expresses your client's wishes, minimises the risk of disputes, and provides peace of mind. Poor drafting can lead to ambiguity, litigation, and the testator's intentions not being carried out.

Tip — Well-Drafted Wills Prevent Disputes
Most will disputes arise from poor drafting rather than validity issues. Take time to understand your client's full circumstances, family situation, and assets. Clear language and proper execution prevent costly disputes later.

Anatomy of a Will

Will Structure

A will typically contains: an opening clause appointing executors, a revocation clause, funeral wishes, specific gifts, pecuniary legacies, the residuary gift, and an attestation clause. The structure follows a logical order that ensures all key matters are addressed.

The opening clause names the executors who will administer the estate. This clause is crucial as executors have significant responsibilities. Consider naming substitute executors in case your first choice cannot or will not act.

The revocation clause states that this will revokes all previous wills and codicils. This ensures there is no confusion about which document represents the testator's current intentions. Without this clause, documents may be read together causing inconsistencies.

Many wills include funeral wishes, though these are not binding on executors. This clause can express preferences for burial or cremation, religious ceremonies, or other arrangements. Executors should be informed of these wishes but are not legally bound to follow them.

Gift clauses specify who receives what. These include specific gifts (particular items), pecuniary legacies (sums of money), and the residuary gift (everything remaining after other gifts). Clear drafting prevents ambiguity about what each beneficiary receives.

The attestation clause records that the testator signed the will in the presence of two witnesses, who then signed in the presence of the testator. This clause is evidence of proper execution and helps prove the will's validity.

Standard Will Sections
	Appointment of executors
	Revocation of previous wills
	Funeral wishes
	Specific gifts
	Pecuniary legacies
	Residuary gift
	Attestation clause


Executors

Choosing the Right Executors

Anyone over 18 can be an executor - family members, friends, or professionals. Executors must be willing to take on the role, which involves gathering assets, paying debts, and distributing the estate. Consider their reliability, age, and location when choosing.

The maximum number of executors is four. Having more than four can make administration cumbersome, as they must act unanimously on most decisions. One or two executors is often most practical, with substitutes named as backup.

Solicitors, banks, and trust corporations can act as professional executors. They charge fees for their services but bring expertise and impartiality. Corporate executors also provide continuity - they will always exist to administer the estate.

Always name substitute executors in case your first choice predeceases you, cannot act, or renounces. Replacement executors take over if a substitute cannot act. This ensures the estate can always be administered.

Considerations When Choosing Executors
	Reliability and trustworthiness
	Age and health (not too old)
	Willingness to act
	Geographical location
	Relationship with beneficiaries
	Potential conflicts of interest
	Professional expertise if needed


Watch out — Naming an Executor Who Predeceases You
If an executor named in your will dies before you, they cannot execute your will. Always include substitute executors to ensure there are always living executors available to administer your estate.

Executor Powers

What Executors Can Do

Under the Trustee Act 1925, executors have statutory powers including: selling assets, investing money, raising funds, and compromising disputes. These powers allow them to administer the estate effectively without needing court permission.

Wills often include express powers granting additional authorities beyond the statutory powers. These might include powers to continue a business, make discretionary payments to beneficiaries, or carry out specific transactions that may be needed.

An executor may reserve power to take up the role later. This allows them time to decide whether to act, often while seeking legal advice. Until they decide, interim executors may need to be appointed.

Tip — Granting Extended Powers
For complex estates, consider granting executors extended powers. This can avoid the need to apply to court for permission, saving time and money. Discuss whether your client wants their executors to have maximum flexibility.

Renunciation of Executorship

Declining the Role

An executor can renounce (decline) the role provided they have not yet "intermeddled" in the estate. Once they have dealt with assets or made decisions, they are deemed to have accepted the role and cannot renounce.

Renunciation is done by deed (a formal legal document). The executor must sign the deed in the presence of a witness. The renunciation is then filed with the probate registry. This clears the way for substitute executors to act.

In some cases, an executor can renounce in part - for example, refusing to act for part of their share while remaining executor for the rest. This is complex and specialist advice should be sought.

Watch out — Once You Act, You Cannot Renounce
Intermeddling (taking steps to deal with estate assets) means you have accepted the executorship. Always check with a solicitor before doing anything if you are unsure whether to act as executor.

Types of Gifts in Wills

Different Ways to Give

A specific gift leaves a particular item of property to a named beneficiary - for example, "my Rolex watch to my brother" or "my gold engagement ring to my daughter." If the item no longer exists at death, the gift fails (ademption).

A pecuniary legacy is a gift of a sum of money - for example, "£5,000 to my niece" or "£10,000 to my favourite charity." The money is paid from the general estate regardless of how the estate performs.

The residuary gift disposes of everything remaining in the estate after all debts, expenses, and other gifts have been paid. This is often the largest portion of the estate. The residuary beneficiary receives what is left.

A demonstrative gift is a pecuniary gift from a specific source - for example, "£10,000 from my NatWest savings account to my son." The money is paid from that source, but if there are insufficient funds, the shortfall can be made up from the general estate.

Comparison of Gift Types	Type	Description	Risk
	Specific	Identified item (e.g., watch, car)	Fails if item no longer exists
	Pecuniary	Fixed sum of money	Paid from general estate
	Residuary	Remainder of estate	Most valuable gift
	Demonstrative	Money from specific source	May require top-up from estate


Choosing the Right Gift Type
	Use specific gifts for sentimental items
	Use pecuniary legacies for fixed amounts
	Residuary gift catches everything else
	Demonstrative gifts are rarely used but can be useful


Classes of Gifts

How Gifts Take Effect

An absolute gift takes effect immediately on death. A contingent gift only takes effect if a specified condition is met - for example, "to my daughter if she reaches age 21." Contingent gifts can be uncertain and may fail if the condition never occurs.

A vested interest is a guaranteed right to the property - the beneficiary definitely will receive it. A contingent interest is dependent on some condition occurring - the beneficiary may or may not receive it. Vested interests are more certain.

Demonstrative gifts combine features of specific and pecuniary gifts. They specify a fund from which payment is to be made (like a specific gift) but allow top-up from the general estate if the fund is insufficient (like a pecuniary legacy).

Watch out — Ambiguous Gifts Can Fail
Poorly drafted gifts can fail or lead to litigation. Describe gifts clearly and unambiguously. Avoid unclear references like "my main residence" if you own multiple properties. Use "my property at 123 Main Street" instead.

Standard Will Clauses

Essential Will Provisions

For parents with children under 18, appointing guardians is crucial. The will can name first and second choices. Courts will consider the testator's wishes but are not bound by them - the child's welfare is paramount.

Gifts to minors often need to be held in trust until they reach a specified age (often 18, 21, or 25). Trustees manage the money and can make decisions about education, maintenance, and advancement for the child's benefit.

A life interest gives someone the right to benefit from property (or receive income from it) for their lifetime, after which it passes to another beneficiary. This is common in second marriages - providing for a spouse while preserving assets for children from the first marriage.

Specialist clauses may be needed for business owners, farmers, or those with foreign assets. Business property relief, agricultural property relief, and tax planning provisions can save significant inheritance tax.

Tip — Tailor Clauses to Client Circumstances
Every client is different. Standard will templates can be helpful, but always consider the client's specific family situation, assets, and wishes. One size does not fit all in will drafting.

Executing the Will

Making the Will Legally Valid

The attestation clause must record that the testator signed or acknowledged their signature in the presence of two witnesses who were both present at the same time. Both witnesses then sign in the presence of the testator.

Witnesses must be: over 18, capable of understanding what they are witnessing, not blind, and not beneficiaries (or spouses of beneficiaries). Both witnesses must be present together when the testator signs.

Defective attestation can invalidate the will. Common problems include: only one witness present, witnesses signing separately, or a beneficiary witnessing. Some defects can be corrected by a court, but this costs time and money.

If there are minor execution defects, an affidavit of due execution can be obtained from the witnesses, confirming the will was properly executed. This should be done promptly while witnesses are still available.

Watch out — Beneficiaries Cannot Witness
Never allow a beneficiary (or their spouse/civil partner) to witness the will. Their gift will fail, though the rest of the will remains valid. Choose independent witnesses who have nothing to gain from the will.

Tip — Supervise Execution to Ensure Validity
The safest approach is to supervise the signing of the will in your office. You can ensure proper execution and avoid costly mistakes later. This is particularly important for elderly or vulnerable clients.

Storing the Will

Safe Custody Options

Storing the will with the solicitor who drafted it is common practice. This ensures safekeeping and makes the will easy to locate when needed. Most solicitors offer this service free of charge.

The Principal Probate Registry offers a will storage service for a fee. The will is stored securely and a certificate of deposit is issued. This provides a formal record that the will exists and where it is kept.

Some banks offer will storage services. However, banks may charge fees for storing original wills and may have conditions about release. Consider convenience versus cost when advising clients on storage options.

Watch out — Home Storage Carries Risks
Storing a will at home is risky - it can be lost, damaged, destroyed, or even thrown away by mistake. The original will is required for probate, so losing it causes significant problems and expense.

Codicils

Amending Your Will

A codicil is a document that amends (rather than replaces) an existing will. It must be executed with the same formalities as a will. For minor changes, a codicil can be used. For significant changes, it is usually better to make a new will.

Codicils must be executed with the same formalities as wills - signed by the testator in the presence of two witnesses who then sign in the testator's presence. The codicil should refer to the will it amends.

Multiple codicils can cause confusion - they might conflict with each other or be lost. It can be difficult to work out how all the documents should be read together. Making a new will that revokes all previous documents is often clearer.

Tip — Often Better to Make a New Will
Unless the change is very minor, drafting a new will is usually clearer than a codicil. The new will can explicitly revoke all previous wills and codicils, leaving no doubt about what the testator wanted.

Key Points Summary

Will Drafting Checklist

  


  

  
    

      End of sample

      Continue reading the full study guide

      
        That was the first 2 chapters of
        Wills and Administration of Estates — SQE1 FLK2 Study Guide.
        The full edition has
        6 more chapters,
        160 worked MCQs,
        360 flashcards,
        a glossary, and an index.
      

      
        Buy now at
        sqe1prep.co.uk/ebooks/business-law-and-practice
        or on the Amazon Kindle Store.
      

      
        Thank you for trying this preview.
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