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    Chapter 1

    Three Certainties and Creation of Express Trusts

    
      The three certainties required to create a valid express trust, and the differences between fixed interest and discretionary trusts

    
    
      Estimated study time:
      60 min
      ·
      Difficulty:
      Beginner
    

  

  
    Introduction to Express Trusts

What express trusts are, their key characteristics, and how they differ from other types of trusts

An express trust is a trust that is intentionally created by the settlor, usually by a deed or a will, in which the settlor declares that specified property is to be held on trust for identified beneficiaries. Express trusts are the most straightforward category of trust and arise where the settlor has deliberately set out the terms of the trust. They are to be contrasted with implied trusts (resulting and constructive trusts), which arise by operation of law irrespective of the settlor's intention.

Express trusts are a fundamental vehicle for managing wealth, protecting assets, and providing for others. They are used extensively in wills, family arrangements, commercial transactions, and charitable giving. For the SQE, you must understand the requirements for creating a valid express trust because a failure to satisfy any of the three certainties means the trust simply does not exist. The property will either pass as an outright gift, be held on resulting trust for the settlor, or fail entirely.

Key Characteristics of an Express Trust
	Three parties: settlor (creates the trust), trustee (holds legal title), beneficiary (holds equitable title)
	Fiduciary relationship: the trustee must act in good faith for the benefit of the beneficiaries
	Split ownership: legal title is held by the trustee; equitable (beneficial) ownership is held by the beneficiary
	The trust is binding on the trustee — it is an obligation, not a mere power
	The settlor must intend to create a trust (not merely express a wish or moral obligation)
	The trust property must be identifiable and the beneficiaries must be sufficiently certain


Express Trusts vs Implied Trusts	Feature	Express Trust	Implied Trust (Resulting/Constructive)
	Source	Deliberately created by settlor	Imposed by law based on presumed or inferred intention
	Form	Usually by deed or will	Arises automatically by operation of law
	Intention	Settlor expressly declares intention	Intention is presumed (resulting) or imposed (constructive)
	Certainty requirements	Full three certainties must be satisfied	Three certainties still needed for resulting trusts; constructive trusts have different requirements
	Common examples	Family settlements, will trusts, charitable endowments	Resulting trust on failed gift, constructive trust on fraud


Certainty of Intention

Whether the settlor's words show a genuine intention to create a binding trust obligation

The first certainty requires that the settlor intended to create a trust rather than make a gift or impose a mere moral obligation. The key question is: did the settlor use words that show an intention to impose a binding obligation on the trustee to hold property for the benefit of another? If the words used are merely precatory (expressing a wish or desire), a trust will not be created. The court examines the language used in its context to determine the settlor's intention.

This is the leading case on certainty of intention. Mr Constance told his mistress, Mrs Paul, that "this money is as much yours as mine" and that she could draw on it when she needed to. The court held that despite the informal language, these words showed a clear intention to create a trust in Mrs Paul's favour. This case demonstrates that the court does not require magic words — any language that shows an intention to impose a binding obligation is sufficient, however informal it may be.

Tip — No Magic Words Required
For the SQE, remember that the settlor does not need to use the word "trust" or any other particular terminology. The court looks at the substance of what was said and done. Phrases like "I hold this for X", "this is as much yours as mine", or "I want you to look after this for the children" can all be sufficient depending on the context.

Historically, courts were reluctant to find a trust from precatory words (words expressing a wish, hope, or desire rather than a command). In Lambe v Eames (1871), the testator left property to his widow "in full confidence that she will do what is right as to the disposal thereof". The court held this was NOT a trust — it was merely a wish that imposed no binding obligation. However, in Re Adams and the Kensington Vestry (1884), the testator left property to his wife "in full confidence that she will do what is right". The court this time held that the words DID create a trust, distinguishing Lambe v Eames on the basis that a trust for a sole beneficiary who also receives the legal estate is effective because she can do no wrong to herself.

Watch out — Moral Obligation Is Not a Trust
A statement like "I hope you will look after my mother" or "I would like you to provide for the children" is generally a moral obligation only and does NOT create a binding trust. The settlor must intend to impose a legally enforceable obligation. Distinguish between cases where the settlor is merely expressing a wish and cases where, despite informal language, there is a genuine intention to create binding obligations (Paul v Constance).

In commercial dealings, it is generally more difficult to find an intention to create a trust because parties are presumed to be dealing at arm's length and creating legal rights and obligations, not equitable ones. In Re Kayford Ltd (1975), a mail-order company facing potential insolvency separated customer payments into a designated "customers' trust deposit account". The court held that the company's intention to keep these funds separate showed a trust intention in favour of the customers. This demonstrates that even in commercial contexts, clear acts of segregation can demonstrate trust intention.

If the settlor intends to make a gift but the transfer is incomplete, the property does not pass to the intended donee. In Milroy v Lord, Turner LJ stated: "He must have done everything which, according to the nature of the property comprised in the settlement, was necessary to be done in order to transfer the property and render the settlement binding upon him." The settlor must have taken all steps necessary to transfer the legal title. If the transfer is incomplete, the result depends on whether the settlor also intended to create a trust — if so, the property is held on resulting trust for the settlor.

A donatio mortis causa (DMC) is a deathbed gift made in contemplation of imminent death. Three requirements must be satisfied: (1) the donor must intend to make a gift that will take effect only on death; (2) the gift must be made in contemplation of death (though not necessarily death from a specific illness); and (3) there must be delivery of the subject matter of the gift (or the means of control, such as a key to a safe). If all three requirements are met, the gift takes effect on the donor's death even though it would otherwise fail as an imperfect inter vivos gift.

Donatio Mortis Causa — Key Requirements
	Donation must be made in contemplation of imminent death (but not necessarily from a particular illness)
	The donor must intend the gift to be revocable until death — it is conditional on death actually occurring
	There must be some form of delivery or parting with dominion over the property (physical delivery, handing over a key, or delivering title documents)
	The gift is complete only on the donor's death — if the donor recovers, the gift is revoked
	DMC is an exception to the general rule that equity will not perfect an imperfect gift


A trust imposes a mandatory obligation on the trustee to distribute property to the beneficiaries. A mere power gives the trustee discretion to distribute or not. In Re Gulbenkian's Settlement Trusts, the settlor directed trustees to pay income to his wife for life, and on her death to appoint the capital to "such person or persons at such time or times and in such manner as my wife shall by deed or will appoint". The House of Lords held this was valid because, even though the objects of the power were uncertain, it was a power (not a trust) and powers only require certainty among the "any given postulant" test. A trust must be certain; a power only needs to be administratively workable.

Tip — Trust vs Power — Quick Test
Ask yourself: is the trustee OBLIGED to act (trust), or does the trustee have a CHOICE (power)? If the words are "shall distribute to X" it is likely a trust. If the words are "may distribute to X" or "shall distribute to such persons as my wife shall appoint" it is likely a power. This distinction is critical because the certainty requirements differ significantly.

Certainty of Subject Matter

The trust property must be identifiable, and the beneficial interest must be sufficiently defined

Certainty of subject matter has two limbs. First, the trust property itself must be certain — it must be possible to identify what property is held on trust. Second, the beneficial interest must be certain — it must be possible to define what share or interest each beneficiary is entitled to. If either limb fails, the trust is void.

Customers of a wine company paid for wine that was stored in a warehouse. When the company became insolvent, the customers claimed their wine was held on trust for them. The court held that no trust could exist because the wine was stored in bulk — the customers' bottles were not separated or identifiable from the rest of the warehouse stock. Since the specific bottles could not be identified, the trust property was insufficiently certain. The customers were mere unsecured creditors.

This case followed Re London Wine. Customers paid for gold bullion that was stored in a vault. Some customers received certificates identifying specific gold; others did not. The Privy Council held that customers without certificates had no trust because the gold was not segregated or identifiable. However, the position is different if the gold can be identified — e.g., if it is separately stored or clearly marked as belonging to a particular customer.

The issue arose whether clients of Lehman Brothers could claim that their entitlements under client asset agreements created a trust over specific shares. The court held that where shares are held in a mixed pool, it may still be possible to identify the client's property by a process of tracing and identification, even though the shares are not physically segregated. This represents a more flexible approach than Re London Wine for intangible property, though the underlying principle of identification remains.

Watch out — "Any Part Of" — Not Always Sufficient
A direction that property be held on trust for a beneficiary to receive "a reasonable income" or "such part as the trustee thinks fit" may be insufficiently certain because the beneficiary's share is not defined. In Re Golay's Will Trusts (1965), the testator directed trustees to pay the beneficiary "a reasonable income". The court held this was sufficiently certain because the trustees had a standard of reasonableness to apply — it was evidentially uncertain but not conceptually uncertain. Contrast this with cases where no objective standard exists to measure the share.

Subject Matter Certainty — Key Points
	The trust property must be identifiable — it must be possible to say exactly what is held on trust
	Bulk or unsegregated goods generally cannot be the subject of a trust (Re London Wine, Re Goldcorp)
	Intangible property may be identifiable by tracing even if not physically segregated (Re Lehman Brothers)
	The beneficiary's share must be defined, or there must be an objective standard to determine it
	A direction to pay "a reasonable income" can be sufficiently certain (Re Golay)
	Both the trust property AND the beneficial interest must be certain for the trust to be valid


Certainty of Objects

The beneficiaries of the trust must be sufficiently certain to be identified

The test for certainty of objects depends on the type of trust. For a fixed interest trust (where each beneficiary has a defined share), the "complete list" test applies — it must be possible to draw up a complete list of all beneficiaries. For a discretionary trust (where trustees have discretion over who benefits), the lower "any given postulant" test from McPhail v Doulton applies — it must be possible to say whether any given individual is or is not within the class of beneficiaries.

For fixed interest trusts, the class of beneficiaries must be closed and defined so that it is possible to draw up a complete list of every person who is entitled. In Morice v Bishop of Durham (1805), Sir William Grant stated: "There can be no trust without a beneficiary." The certainty requirement ensures that every person with a vested interest can enforce the trust. If the class is too wide or nebulous (e.g., "my friends" without further definition), the trust fails for uncertainty of objects.

The House of Lords established a new, more flexible test for certainty of objects in discretionary trusts. Lord Wilberforce held that it is sufficient if "it can be said with certainty that any given individual is or is not a member of the class". The trustees do not need to be able to draw up a complete list of all beneficiaries — they only need to be able to determine, for any particular person who comes forward, whether that person falls within the class. This is known as the "any given postulant" test or the "is or is not" test.

In Re Baden, the Court of Appeal considered McPhail v Doulton and identified three possible tests for certainty of objects in discretionary trusts: (1) the "is or is not" test — can you say whether any given person is in or out of the class? (2) the "any given postulant" test — can you say whether any given claimant is within the class? (3) the "class can be ascertained" test — can the entire class be identified with certainty? The court ultimately preferred the "is or is not" test from McPhail. If it is conceptually certain who is in the class, the trust is valid even if it would be administratively difficult to find all members.

The Three Tests from Re Baden (No 2)	Test	Description	Result if Satisfied	Result if Failed
	"Is or is not" test (preferred)	Can you say for any given individual whether they are or are not a member of the class?	Trust is valid	Trust is void
	"Any given postulant" test	Can you determine whether any person claiming is within the class?	Trust is valid	Trust is void
	"Class can be ascertained" test (most stringent)	Can you draw up a complete list of all members of the class?	Trust is valid	Trust is void


This is a crucial distinction for the SQE. Conceptual uncertainty exists where the definition of the class is inherently vague or subjective — for example, "such of my relatives as are in need" involves a subjective assessment of need. Evidential uncertainty exists where the class is conceptually clear but it may be difficult in practice to gather all the evidence needed to identify every member — for example, "all my descendants living at my death" is conceptually clear even though finding every descendant might require extensive genealogical research. Only conceptual uncertainty invalidates a trust; evidential uncertainty does not.

Watch out — Conceptual vs Evidential Uncertainty
A trust is only void if the uncertainty is CONCEPTUAL — meaning the definition of the beneficiary class is inherently vague or meaningless. If the class is conceptually clear but simply hard to identify in practice (evidential uncertainty), the trust is valid. In McPhail v Doulton, Lord Wilberforce stated that "a trust for employees (past and present) and their relatives" was conceptually certain even though identifying all such persons might be difficult in practice.

In Re Gulbenkian's Settlement Trusts, the objects of a power of appointment were described as "such person or persons at such time or times and in such manner as my wife shall by deed or will appoint". The House of Lords held this was valid because, although it was not possible to know who the ultimate beneficiaries would be until the wife exercised her power, the class was conceptually certain — any given person could be said to be a person whom the wife could or could not appoint. The uncertainty was merely evidential, not conceptual.

Fixed Interest vs Discretionary Trusts

The key differences between fixed interest trusts and discretionary trusts, and their practical implications

In a fixed interest trust (sometimes called a vested interest trust), each beneficiary has a defined and ascertainable share of the trust property. For example, a settlor may direct that property be held equally for A, B, and C. Each beneficiary has a vested proprietary interest in the trust property from the moment the trust is created. The trustee has no discretion over how much each beneficiary receives — the shares are fixed by the terms of the trust.

In a discretionary trust, the trustees have full discretion over which beneficiaries receive income or capital, and in what proportions. No individual beneficiary has a vested proprietary interest in any specific part of the trust fund — they merely have a right to be considered by the trustees. The trustees may distribute to one beneficiary and not another, or vary the amounts over time. This makes discretionary trusts highly flexible, which is why they are commonly used in family arrangements and tax planning.

Fixed Interest vs Discretionary Trusts — Comparison	Feature	Fixed Interest Trust	Discretionary Trust
	Beneficiary's interest	Vested proprietary interest in a defined share	Mere right to be considered; no proprietary interest until selection
	Trustee discretion	None — shares are fixed by the trust instrument	Full discretion over who benefits and in what proportions
	Certainty of objects test	Complete list test — must be able to list all beneficiaries	"Any given postulant" test — must be able to say whether any person is in or out
	Saunders v Vautier	Beneficiaries (if all sui juris and together absolutely entitled) can terminate the trust	Cannot apply — no single beneficiary is absolutely entitled
	Variation	Individual beneficiaries can vary their own shares	Courts can vary under the Variation of Trusts Act 1958
	Tax treatment	Generally taxed as income in the beneficiary's hands	Trustee is taxed at the trust rate; potential tax advantages
	Flexibility	Less flexible — shares are predetermined	Highly flexible — trustees can respond to changing circumstances
	Insolvency of beneficiary	Beneficiary's share forms part of their bankruptcy estate	No proprietary interest for trustee in bankruptcy to seize


The rule in Saunders v Vautier provides that if all beneficiaries are sui juris (adult and of sound mind) and together are absolutely entitled to the trust property, they may collectively require the trustee to transfer the trust property to them, even if this defeats the settlor's intentions. This applies only to fixed interest trusts where the beneficiaries' shares are fully vested and ascertainable. It does NOT apply to discretionary trusts because no individual beneficiary is absolutely entitled to any specific share.

Tip — SQE Tip — Fixed vs Discretionary
In an SQE question, the type of trust (fixed or discretionary) will determine which certainty test applies. Look for language like "equally between A and B" (fixed) versus "among such of my family as the trustees shall select" (discretionary). Also note that in a discretionary trust, if all possible beneficiaries are sui juris and unanimously agree, they can collectively terminate the trust under Saunders v Vautier — but this is practically very rare since it requires all potential beneficiaries to agree.

Incompletely Constituted Trusts

What happens when a trust has not been properly constituted, and the limited exceptions

A trust is incompletely constituted when the settlor has expressed an intention to create a trust but has not transferred the legal title to the trustee. For example, if A declares "I hold my house on trust for B" but has not executed a deed of transfer or delivered the title deeds to a trustee, the trust is incompletely constituted. The general rule is that equity will not assist a volunteer — a person who has not given consideration cannot enforce an incompletely constituted trust.

The maxim "equity will not assist a volunteer" means that a person who has not provided consideration (i.e., has not given something of value in exchange) cannot compel the settlor to complete the transfer of property to the trust. If A promises to create a trust for B but never completes the transfer, B (as a volunteer) cannot go to court to enforce the promise. This is because the trust is a matter of conscience and equity will not act unless the person seeking relief has done something to deserve it.

In Milroy v Lord, the settlor attempted to transfer shares to a trustee by endorsing the share certificates and handing them over, but the transfer was never registered with the company. The court held that the transfer was incomplete and the trust failed. Turner LJ stated the key principle: the settlor must have done everything necessary to transfer the property. If the settlor has chosen one method of transfer and it fails, they cannot rely on another method. This case is the foundation of the rule that a trust is void if the settlor has not completed the transfer of legal title.

In Re Rose, the settlor executed a transfer of shares to trustees and handed over the share transfer forms, but the company had not yet registered the transfer. The court held that the trust WAS constituted even though the transfer was not yet registered on the company's register. The reason was that the settlor had done everything in his power to effect the transfer — registration was a mere formality. Once the settlor has done everything necessary that is within his power, the trust is constituted even if a third party (such as a company) still needs to take some administrative step to complete the legal transfer.

Watch out — Milroy v Lord vs Re Rose — Know the Difference
The apparent conflict between Milroy v Lord (transfer incomplete, trust fails) and Re Rose (transfer complete even without registration) is a common exam topic. The key distinction is: in Re Rose, the settlor had done everything within his power — only the company's administrative act remained. In Milroy, the settlor had not taken the necessary steps (the shares were not properly transferred). If the settlor has irrevocably done everything they can, the trust may be complete even if legal title has not yet passed.

Proprietary estoppel can operate to prevent a settlor from going back on a promise to create a trust, even where the trust is technically incompletely constituted. The elements are: (1) a promise or assurance that property will be held on trust for the claimant; (2) the claimant has relied on that promise to their detriment; and (3) it would be unconscionable (unfair) to allow the settlor to go back on the promise. If all three elements are satisfied, the court may enforce the trust or award compensation to the claimant. This is a common law and equitable doctrine that operates as an exception to the rule that equity will not assist a volunteer.

Incompletely Constituted Trusts — Summary
	A trust is incompletely constituted when the settlor has not transferred legal title to the trustee
	General rule: equity will not assist a volunteer — a donee cannot enforce an incompletely constituted trust
	Exception 1: Re Rose — where the settlor has done everything within their power, the trust is constituted even if third-party formalities remain
	Exception 2: proprietary estoppel — where the claimant has relied on a promise to their detriment and it would be unconscionable to go back on it
	The settlor can always constitute the trust by actually completing the transfer during their lifetime
	If the settlor dies before completing the transfer, the trust property forms part of the settlor's estate under their will or intestacy rules


It is important to distinguish between an incomplete gift and an incompletely constituted trust. If the settlor intends to make an outright gift (not a trust) but the transfer is incomplete, the property remains with the settlor — there is no resulting trust because there was never an intention to create a trust in the first place. If the settlor intends to create a trust but the transfer to the trustee is incomplete, the property is held on resulting trust for the settlor (because the settlor did not intend a gift to the trustee). In both cases, the intended recipient gets nothing.
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    Formalities for Creating Express Inter Vivos Trusts

Statutory requirements for creating and declaring trusts during a person's lifetime

The creation of express trusts during a person's lifetime (inter vivos trusts) is subject to certain formalities under the Law of Property Act 1925. The relevant formalities depend on whether the trust concerns land or personal property, and on whether the settlor is declaring themselves trustee or transferring the property to another trustee. Understanding these distinctions is critical, as failure to comply with the required formalities can render a trust void or ineffective.


Statute — LPA 1925, s.53(1)(b) — Declaration of Trust of Land

A declaration of trust respecting any land must be manifested and proved by some writing signed by some person who is able to declare such trust or is expressly referred to in such writing as a party to or witness of the declaration or acknowledgment of such trust.


Section 53(1)(b) requires that a declaration of trust of land must be in writing and signed. A "declaration of trust" is where the owner of property declares that they hold it on trust for another person (or persons). This is distinct from a transfer of property to a trustee, where the settlor parts with legal title. The key point is that the settlor retains legal ownership and declares that they hold it on trust. The writing must be signed by the person making the declaration or by someone referred to in the writing as a party or witness.

In Grey v IRC, the House of Lords considered whether an oral declaration of trust of land could be effective. A husband orally declared that he held his share of the matrimonial home on trust for himself and his wife equally. The House of Lords held that where a person who already owns legal title to land declares themselves a trustee for another, this is a "declaration of trust" and falls within s.53(1)(b). However, where the settlor already owns the property and simply acknowledges the beneficiary's existing equitable interest, this may not be a fresh declaration requiring writing. The case illustrates the fine distinction between declaring a new trust and recognising an existing interest.


Statute — LPA 1925, s.53(1)(c) — Disposition of Equitable Interests

A disposition of an equitable interest or trust under a trust of land must be in writing signed by the person disposing of the same, or by his agent thereunto lawfully authorised in writing or by will.


Section 53(1)(c) requires that any disposition (i.e. transfer or assignment) of an existing equitable interest must be in writing and signed by the person disposing of it. This applies to the transfer of a beneficial interest under a trust. For example, if a beneficiary under a trust wants to transfer their equitable interest to someone else, that transfer must be in writing signed by the beneficiary. The writing requirement is less stringent than the requirement for a deed — it need not be witnessed or delivered as a deed.

In Oughtred v IRC, a testator had given his daughter a power of appointment over shares, and the daughter orally directed that the shares be transferred to her son. The House of Lords held that this oral direction was an attempted disposition of an equitable interest and was void under s.53(1)(c) because it was not in writing and signed. The case confirms that an oral disposition of an equitable interest, even if accompanied by part performance or a written transfer of the legal title, cannot take effect. The writing requirement under s.53(1)(c) is strictly enforced.

Declaration of Trust vs Disposition of Equitable Interest	Feature	Declaration of Trust (s.53(1)(b))	Disposition of Equitable Interest (s.53(1)(c))
	What it is	Owner declares they hold property on trust for another	Transfer of an existing equitable interest to another person
	Formality	Writing signed by declarant or party/witness	Writing signed by person disposing of the interest
	Applies to	Trusts of land only	Equitable interests in any property
	Personal property	No writing required	Writing required
	Effect of non-compliance	Trust of land may be void	Disposition is void; original owner retains interest


Exceptions to the Writing Requirement
	Resulting trusts — arise by operation of law, no writing needed (LPA 1925 s.53(2))
	Constructive trusts — imposed by the courts, no writing needed (LPA 1925 s.53(2))
	Trusts arising by operation of law — not caught by the formal requirements
	Personal property — a declaration of trust of personal property does not need to be in writing (s.53(1)(b) only applies to land)
	Oral trusts of personal property — fully valid if the three certainties are satisfied


Watch out — Personal Property Trusts Have No Writing Requirement
A common exam pitfall is to assume that all trusts must be in writing. This is wrong. A declaration of trust of personal property (e.g. shares, chattels, money) does not need to be in writing. Only a declaration of trust of land must be in writing under s.53(1)(b), and only a disposition of an equitable interest must be in writing under s.53(1)(c). Trusts of personal property can be created orally, provided the three certainties are satisfied.

Tip — Key Distinction for Exams
When analysing formality problems, always ask two questions: (1) Is this a declaration of trust (settlor retains legal title and declares trust) or a disposition of an equitable interest (transfer of existing beneficial interest)? (2) Does the trust relate to land or personal property? The answers determine which formal requirements apply. A declaration of trust of personal property needs no writing at all. A declaration of trust of land needs writing signed under s.53(1)(b). A disposition of any equitable interest needs writing signed under s.53(1)(c).

Constitution of Trusts

How a trust is fully constituted and the consequences of imperfect constitution

A trust is "constituted" when the legal title to the trust property has been properly transferred to the trustees and they hold it on trust for the beneficiaries. Constitution is the process by which the trust becomes fully effective and binding. Until the trust is properly constituted, the beneficiaries have no enforceable equitable interest in the property. The settlor must have done everything necessary to transfer the property to the trustees.

The Three Stages of Creating a Trust
	Declaration — the settlor expresses an intention to create a trust (certainty of intention)
	Transfer — the settlor transfers legal title to the trustees (or declares themselves trustee)
	Acceptance — the trustees accept the trust property and obligations (usually presumed)


Milroy v Lord is the leading case on constitution of trusts. The settlor attempted to transfer shares to a trustee by signing a share transfer form and handing over the share certificates, but the transfer was never registered with the company. The Court of Appeal held that the trust was not constituted because the settlor had not done everything necessary to transfer legal title to the shares. The case established the principle that equity will not perfect an imperfect gift. If the settlor has chosen a particular method of transfer, that method must be completed for the trust to be effective.


Statute — The Maxim: Equity Will Not Assist a Volunteer

A volunteer is a person who has not provided consideration for the transfer of property. The maxim "equity will not assist a volunteer" means that if a settlor attempts to create a trust but fails to properly transfer legal title to the trustees, the intended beneficiaries (who are volunteers) cannot compel the settlor or their estate to complete the transfer. The intended beneficiaries have given no consideration and therefore have no equitable remedy to enforce the trust.


A volunteer is a person who receives (or is intended to receive) property without giving consideration. In trust law, the beneficiaries under an express trust are typically volunteers — they have done nothing in return for being made beneficiaries. This matters because if the trust is not properly constituted (i.e. legal title has not been transferred to the trustees), the beneficiaries cannot go to court to compel the settlor to complete the transfer. They are volunteers, and equity will not assist them.

The rule in Strong v Bird is an exception to the principle that equity will not assist a volunteer. Where a person (the donor) has attempted to make a gift during their lifetime but has not completed it, and the donee later becomes the executor (or administrator) of the donor's estate, the gift is treated as having been completed. The rationale is that the donor's intention to give, combined with the donee's position as executor, gives the donee the legal title that was previously missing. The requirements are: (1) the donor must have intended to make a gift during their lifetime; (2) the gift must have been imperfect (not fully transferred); and (3) the donee must have been appointed executor of the donor's estate.

Re Ralli's Will Trusts clarified the rule in Strong v Bird by requiring that the donor must have a present intention to make an immediate gift, not merely a future intention. In this case, a testator had told her solicitor that she wanted to leave certain property to her grandson, but she had not taken any steps to effect the gift during her lifetime. The court held that Strong v Bird did not apply because there was no evidence of a present donative intention at the time the grandson was appointed executor. The mere fact that the donee was executor was not enough — there had to be an uncompleted gift that the donor genuinely intended to make.

Watch out — Strong v Bird Is Narrowly Applied
The rule in Strong v Bird is an exception to the general principle and is narrowly construed by the courts. It only applies where the donor had a clear, present intention to make a gift during their lifetime and the gift was incomplete. It does not apply where the donor merely expressed a wish or intention to give in the future. Additionally, the donee must actually be appointed executor — if the donor dies intestate and the donee is the administrator, the rule does not apply (administrators are not executors).

Donatio mortis causa (DMC) is a gift made in contemplation of death. It is another exception to the rule that equity will not assist a volunteer. If all the conditions are met, the gift takes effect on the donor's death, even though the donor did not complete the transfer during their lifetime. DMC operates as a quasi-inter vivos gift — it is not a gift under a will (which would need to comply with the Wills Act 1837) but takes effect only on death.

Conditions for a Valid Donatio Mortis Causa
	The gift must be made in contemplation of death (though not necessarily imminent death)
	The gift must take effect on the donor's death (it is conditional on death)
	The subject matter of the gift must be capable of being donated (must be identified)
	The donor must have done everything in their power to transfer the gift (delivery or part performance)
	The donor must actually die (if they recover, the gift lapses)


Tip — Contemplation of Death for DMC
For a valid DMC, the donor must contemplate death from a specific cause or event, not death in general. The contemplation must be the dominant reason for making the gift. In Sen v Headley [1991], a woman who was about to undergo surgery gave her nephew a ring, saying "you have always been good to me and I want you to have this." She died after the operation. The court held this was a valid DMC because the gift was linked to her contemplation of death from the surgery.

Exceptions to the Rule that Equity Will Not Assist a Volunteer

Circumstances where an imperfectly constituted trust can still be enforced

Proprietary estoppel is the most important exception to the rule that equity will not assist a volunteer. If the settlor has made a clear promise or assurance that the beneficiary will receive an interest in the property, and the beneficiary has relied on that assurance to their detriment, the court may enforce the trust or grant a remedy even though it was not properly constituted. The three elements are: (1) a promise or assurance, (2) reasonable reliance, and (3) detriment. The remedy is at the court's discretion and aims to satisfy the minimum equity to do justice.

In Re Rose, a settlor executed a deed of transfer of shares to himself and his wife as joint tenants, and sent the transfer to the company for registration. Before registration was complete, the settlor attempted to revoke the gift. The court held that once the settlor had done everything in their power to transfer the property (i.e. had executed the transfer and delivered it), the beneficial interest passed to the donee immediately. The fact that registration (a formality required by the company) was incomplete was irrelevant. The settlor had done everything necessary, and the remaining step was purely administrative.

Where land is registered, the transfer of legal title is not complete until the purchaser is registered as the new proprietor under the Land Registration Act 2002. However, under the principle in Re Rose, once the settlor has done everything necessary to effect the transfer (executed the transfer deed and delivered it), the equitable interest passes to the transferee even before registration is complete. The trust is therefore constituted at that point. Once registration occurs, the transferee becomes the legal owner and the trust is fully effective.

Watch out — Incomplete Methods of Transfer
Under Milroy v Lord, if the settlor chooses a particular method of transfer and that method is incomplete, the trust is not constituted. The settlor cannot rely on a different method of transfer that they did not use. For example, if the settlor signs a share transfer form but does not deliver it, they cannot argue that delivery was not necessary. However, the Re Rose principle modifies this: if the settlor has done everything in their power under the chosen method, the transfer takes effect in equity even if a purely administrative step remains.

Secret Trusts

Trusts communicated outside a will that operate to modify the apparent terms of the will

Secret trusts exist to prevent fraud on the statutory formalities required by the Wills Act 1837. Without the doctrine of secret trusts, a person could leave property by will to someone who had promised to hold it on trust for another, and then the legatee could simply keep the property for themselves. The doctrine prevents this by allowing evidence of the secret trust to be admitted, even though it was not included in the will. Secret trusts are sometimes described as dehors the will (outside the will) — they do not operate as testamentary dispositions under the Wills Act but as inter vivos trusts that take effect on death.

Fully Secret vs Half-Secret Trusts	Feature	Fully Secret Trust	Half-Secret Trust
	Will	Appears to give absolute gift to legatee	Will mentions that property is held on trust but terms are not specified
	Communication timing	Must be communicated before testator's death	Must be communicated at or before execution of the will
	Acceptance	Trustee must accept during testator's lifetime	Trustee must accept during testator's lifetime
	Basis	Fraud theory or dehors the will theory	Fraud theory


A fully secret trust arises where the testator's will appears to give an absolute gift to a legatee, but the testator had in fact communicated to the legatee that they were to hold the property on trust for a third party. The will gives no indication that the gift is anything other than absolute. If the legatee keeps the property for themselves, the intended beneficiary can bring evidence of the secret trust to enforce it against the legatee. The communication and acceptance must have occurred during the testator's lifetime.

A half-secret trust arises where the will mentions that the property is to be held on trust (e.g. "to A on trust") but does not specify the terms of the trust or the beneficiaries. The terms have been communicated to the trustee outside the will. The key difference from a fully secret trust is the timing of communication: for a half-secret trust, the terms must have been communicated to the trustee at or before the execution of the will. If the terms are communicated after the will is executed, the half-secret trust fails.

Requirements for a Valid Secret Trust
	Intention — the testator must intend to create a trust (not merely express a moral wish or request)
	Communication — the terms of the trust must be communicated to the intended trustee during the testator's lifetime
	For fully secret trusts: communication must be before the testator's death
	For half-secret trusts: communication must be at or before execution of the will
	Acceptance — the intended trustee must accept the trust (expressly or by conduct) during the testator's lifetime


In Ottaway v Norman, a testator left his estate to his housekeeper, Mrs Norman, by will. Before his death, he had told her that he wanted her to use the estate to provide for his nephew, Ottaway. Mrs Norman accepted this obligation. After the testator's death, she transferred some property to Ottaway but later claimed she was entitled to keep the residue. The court held that a fully secret trust had been created. The testator had intended to create a trust (not merely express a moral wish), the terms had been communicated to Mrs Norman, and she had accepted. She was therefore bound to hold the property on trust for Ottaway.

In Re Snowden, a testator left his estate to his widow by will. Before his death, he had told her that he wanted her to divide the estate equally between herself and his sister. After the testator's death, the widow kept the entire estate for herself. The court held that no trust had been created. The testator's words were merely a request or wish, not an intention to impose a binding trust. The testator had said "I hope you will share it with my sister" rather than directing the widow to hold on trust. This case illustrates the importance of distinguishing between a genuine trust intention and a mere moral obligation.


Statute — Wills Act 1837 and Secret Trusts

The Wills Act 1837 requires that a will must be in writing, signed by the testator, and witnessed by two witnesses (s.9). Secret trusts operate outside the Wills Act — they are not testamentary dispositions but inter vivos trusts that are communicated during the testator's lifetime and take effect on death. The evidence of the secret trust is admitted not to add to or vary the will, but to prevent fraud by the legatee who would otherwise take the property absolutely.


Watch out — Moral Obligation Is Not Enough
A common exam pitfall is to confuse a moral obligation with a trust. If the testator merely expresses a wish or hope that the legatee will use the gift in a particular way, this is not a secret trust. The testator must intend to create a binding obligation, not merely a moral one. Compare Ottaway v Norman (binding trust) with Re Snowden (mere moral wish). The language used by the testator and the surrounding circumstances are critical in determining whether a trust was intended.

Tip — Communication Must Be Sufficiently Certain
For a secret trust to be valid, the communication of the trust terms must be sufficiently certain. The trustee must know what they are supposed to do with the property. If the communication is too vague (e.g. "do something for the children"), the trust may fail for uncertainty. The communication must identify the trust property, the beneficiaries, and the terms of the trust with sufficient clarity. This is particularly important for half-secret trusts, where the will itself refers to the trust but does not set out its terms.

There are two main theoretical justifications for secret trusts. The fraud theory holds that secret trusts are enforced to prevent the legatee from committing fraud by keeping the property for themselves when they promised to hold it on trust. The "dehors the will" theory (outside the will) holds that secret trusts are inter vivos trusts created during the testator's lifetime that merely take effect on death. Under this theory, the Wills Act formalities do not apply because the trust is not testamentary. Both theories lead to the same result in practice, but the dehors the will theory is generally preferred by modern commentators.

Key Points Summary: Secret Trusts
	Secret trusts operate outside the Wills Act 1837 formalities
	Fully secret trust: will appears absolute; terms communicated outside will before death
	Half-secret trust: will mentions trust; terms communicated at or before execution of will
	Three requirements: intention, communication, and acceptance
	Intention must be to create a binding trust, not a mere moral wish
	Communication must be sufficiently certain to identify the trust terms
	Acceptance can be express or implied from conduct
	Key cases: Ottaway v Norman (valid trust) and Re Snowden (no trust — moral wish only)
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