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    Chapter 1

    Principles of Criminal Liability

    
      Actus reus, mens rea, causation, omissions, and the fundamental building blocks of criminal liability

    
    
      Estimated study time:
      90 min
      ·
      Difficulty:
      Beginner
    

  

  
    What is a Crime?

The fundamental definition, burden and standard of proof in criminal law

A crime is conduct that the law prohibits and for which the state may punish the offender. Unlike civil wrongs, which are disputes between private individuals, crimes are considered offences against the public as a whole. The state brings the prosecution, not the victim. To establish criminal liability, the prosecution must normally prove two elements: the actus reus (the guilty act) and the mens rea (the guilty mind). These two elements must generally coincide in time, though there are exceptions. Understanding this two-part structure is the foundation of everything else in criminal law.

In criminal cases, the burden of proof rests on the prosecution. The defendant does not have to prove anything. The standard of proof is "beyond reasonable doubt," which is the highest standard in any branch of English law. This means the jury must be sure of the defendant’s guilt before they can convict. If they have any reasonable doubt, they must acquit. This principle is fundamental to the justice system and protects individuals from wrongful conviction. In some limited situations, the legal burden shifts to the defendant (for example, under the defence of insanity), but the default rule is that the prosecution must prove every element of the offence.

This is the leading case on burden of proof. Woolmington was charged with murdering his wife. The trial judge directed the jury that once the prosecution proved the wife was killed by Woolmington, the burden shifted to Woolmington to prove he acted in self-defence. The Court of Appeal and the House of Lords reversed the conviction. Viscount Sankey LC gave the famous "golden thread" speech, stating that throughout the web of English criminal law, one golden thread is always to be seen: that it is the duty of the prosecution to prove the prisoner’s guilt. If at the end of the case there is a reasonable doubt created by the evidence given by either the prosecution or the prisoner, the prisoner is entitled to an acquittal. This principle remains good law today, subject to statutory exceptions.

Tip — Exam Tip: Burden of Proof
In your SQE1 exam, if you see a question about who must prove what, the starting point is always the prosecution with the burden of beyond reasonable doubt. Only look for exceptions where a statute specifically reverses or reverses part of the burden. The Woolmington principle is your default answer.

Exceptions to the Prosecution Burden
	Statutory exceptions where Parliament has placed a legal burden on the defendant (e.g., defence of insanity under M’Naghten Rules)
	The defendant bears an evidential burden to raise a defence (e.g., self-defence, provocation) — once raised, the prosecution must disprove it beyond reasonable doubt
	Strict liability offences where the prosecution need not prove mens rea for some or all elements
	Reverse burden provisions under certain statutes (e.g., s.2(2) Road Traffic Act 1988 — drunk driving presumption)


Burden of Proof Summary	Type	Who Bears It?	Standard	Example
	Legal burden (general)	Prosecution	Beyond reasonable doubt	All common law offences
	Legal burden (exception)	Defendant	Balance of probabilities	Insanity defence
	Evidential burden	Defendant	Simply raising the issue	Self-defence, provocation
	Reverse statutory burden	Defendant	Balance of probabilities	Certain regulatory offences


Actus Reus

The physical element of a crime — the guilty act or omission

The actus reus is the physical element of the offence. It can be an act (a positive action), an omission (a failure to act), or a state of affairs. For most crimes, the actus reus must be a voluntary act. If the defendant did not voluntarily cause the prohibited result, there is no actus reus and therefore no criminal liability. This is a fundamental protection: you cannot be criminally liable for something you had no control over.

The actus reus must be voluntary. This means the defendant must have consciously willed the physical movement that caused the result. If the movement was involuntary — for example, because the defendant was unconscious, asleep, or suffering a reflex action — then there is no voluntary act and no criminal liability. The rationale is that the criminal law punishes blameworthy choices, and there is no choice where there is no conscious control.

Automatism occurs when a person performs a physical act without conscious control. It can arise from a range of causes including concussion, sleepwalking, hypoglycaemia, or a reflex spasm. If the automatism is caused by an external factor (such as being struck on the head or taking medication prescribed in proper doses), it is called "sane automatism" and provides a complete defence — the defendant is acquitted. If the automatism is caused by an internal factor such as a disease of the mind (e.g., epilepsy, sleepwalking may be classified this way), it is called "insane automatism" and the special verdict of "not guilty by reason of insanity" applies under the M’Naghten Rules. The distinction matters enormously because the outcome is so different.

Sane Automatism — Key Cases
	R v Hill [1838] — brother and sister attacked by a swarm of bees; their frantic driving was held to be involuntary and not criminal
	R v Bratty [1963] — defendant strangled a woman during an alleged seizure; held that automatism requires total destruction of voluntary control
	R v T [1990] — defendant spiked a drink with sedatives; self-induced automatism from illegal drugs does not provide a defence for crimes of basic intent
	R v Lipman [1970] — defendant killed his girlfriend while hallucinating on LSD; self-induced automatism from non-prescribed drugs is no defence to a crime of basic intent


A reflex action is an involuntary, automatic response to a stimulus. It is not a conscious act and therefore does not satisfy the actus reus requirement. For example, if a person is struck on the knee and their leg jerks forward, striking someone nearby, there is no voluntary act. The key question is whether the defendant had any conscious control over the physical movement. Reflex actions are closely related to automatism, and the same principles apply.

Watch out — Common Pitfall: Self-Induced Automatism
Be careful with self-induced automatism. If the defendant brought about their loss of control voluntarily (e.g., by taking drugs or drinking alcohol), this generally does not provide a defence for crimes of basic intent. The case of R v Lipman is the key authority here. The only exception is where the defendant did not know the substance would cause automatism (e.g., R v Bailey [1983] where a diabetic failed to eat after taking insulin).

Sane vs Insane Automatism	Feature	Sane Automatism	Insane Automatism
	Cause	External factor	Internal factor (disease of the mind)
	Defence result	Complete acquittal	Not guilty by reason of insanity
	Outcome	Defendant walks free	Hospital order or other disposal
	Examples	Concussion, spiked drink, prescribed medication	Epilepsy, sleepwalking, diabetes (arguably)
	Burden of proof	Defendant raises evidence, prosecution disproves	Defendant raises evidence, prosecution disproves


Omissions

When a failure to act can constitute criminal liability

As a general rule, there is no liability for failing to act. You have no legal duty to be a Good Samaritan. If you see someone drowning and you do nothing to help, you are not criminally liable. This is a fundamental principle of English criminal law: a mere omission is not an actus reus. However, there are exceptions where a duty to act does exist, and in those circumstances, a failure to act can constitute the actus reus of an offence. The key question is always: did the defendant have a legal duty to act?

There are four main categories where a duty to act can arise: statutory duty, contractual duty, duty arising from a special relationship, and duty arising from an assumption of responsibility. Each of these has been developed through case law and each has its own requirements. You need to be able to identify which category applies and explain why the duty exists. The prosecution must prove the duty existed before they can rely on an omission as the actus reus.

A duty to act can arise from statute. Where Parliament has imposed a specific duty, a failure to perform that duty can constitute the actus reus of an offence. For example, parents have a statutory duty to ensure their children receive an education (Education Act 1996). Failing to comply can lead to prosecution. The statute must clearly impose a duty on the individual defendant, not merely on the public generally.

Pittwood was a railway gatekeeper. He opened the gate to let a cart through but failed to close it before going off for his lunch break. A train hit a hay cart on the crossing, killing the driver. Pittwood was convicted of manslaughter. The court held that his contractual duty as a gatekeeper created a legal duty to act. By failing to close the gate, he breached that duty, and this omission caused the death. This case is the classic authority for contractual duty as a basis for liability for omissions.

Dytham was a police officer who saw a man being kicked to death outside a nightclub. He did nothing to intervene and even drove away from the scene. He was convicted of misconduct in public office. The court held that his position as a police officer created a duty to act. By failing to intervene, he wilfully neglected that duty. This case is important because it shows that a duty can arise from a person’s official role or position, even where there is no explicit contract. It also shows that the courts will hold professionals to their duties.

Stone and Dobinson were an elderly couple who allowed Stone’s sister, Fanny, to live with them. Fanny was anorexic and became bedbound. Stone and Dobinson failed to get her proper medical help, and she died. They were convicted of manslaughter by gross negligence. The court held that they had assumed a duty of care for Fanny by taking her in and by taking some steps to help her (such as occasionally getting a doctor). Once you assume responsibility for a vulnerable person, you must act reasonably to care for them. This case established the "assumption of responsibility" category of duty.

Evans supplied heroin to his sister’s partner, who injected it and collapsed. Evans and his sister called 999 but gave a false name and address, causing delays. The victim died. The Court of Appeal held that Evans had assumed a duty of care to the victim by being present and involved in the drug-taking. When the victim became unconscious, Evans had a duty to seek proper medical help. His failure to do so (giving false details instead) was an omission that could form the basis of liability. This case extends the assumption of responsibility principle to situations involving drug-taking, where the defendant is present and involved.

A duty to act can arise from a special relationship between the defendant and the victim. The most commonly recognised special relationship is that between parent and child. A parent who fails to feed their child, resulting in the child’s death, can be liable for manslaughter. The duty arises because the parent has responsibility for the child’s welfare. Other relationships that may give rise to a duty include spouses and, in some circumstances, other family members. However, the courts are cautious about extending this category too far.

Omissions — Sources of Duty Summary	Source of Duty	Key Case	Principle
	Statutory duty	Various statutes	Parliament imposes a specific duty on D
	Contractual duty	R v Pittwood (1902)	D’s contract creates a legal duty to act
	Special relationship	Parent/child cases	Relationship itself creates a duty of care
	Assumption of responsibility	R v Stone and Dobinson [1977]	D voluntarily assumes care for a vulnerable person
	Official position	R v Dytham (1979)	D’s role (e.g., police officer) creates a duty
	Dangerous situation created by D	R v Miller [1983]	D who creates a danger must take steps to remedy it


Tip — Exam Tip: Omissions
In any question about omissions, start by stating the general rule (no liability for mere omissions). Then identify whether a duty exists and which category it falls into. Finally, check whether the breach of duty caused the prohibited result and whether the defendant had the required mens rea.

Causation

Linking the defendant’s actions to the prohibited result

For result crimes such as murder, manslaughter, and grievous bodily harm, the prosecution must prove that the defendant caused the prohibited result. Causation has two limbs: factual causation (the "but for" test) and legal causation (the "operating and substantial cause" test). Both must be satisfied. Even if the defendant’s act was a factual cause of the result, it might not be the legal cause if something else broke the chain of causation. Getting causation right is essential because without it, there is no actus reus for a result crime.

Factual causation asks a simple question: but for the defendant’s actions, would the result have occurred? If the answer is no, the defendant is a factual cause. If the result would have happened anyway, the defendant is not a factual cause. This is a straightforward test but can produce surprising results on the facts. Multiple factual causes are possible: if both A and B independently stab V in the heart, each is a factual cause because but for each stab, V would have survived.

White put cyanide in his mother’s drink intending to kill her. She drank it but died of a heart attack before the poison could take effect. The medical evidence showed that the heart attack was a natural event unrelated to the cyanide. White was not guilty of murder because he had not caused his mother’s death. But for his act of putting cyanide in the drink, she would still have died of the heart attack. So he failed the factual causation test. He was, however, convicted of attempted murder. This case is the classic authority for the "but for" test and shows that even where the defendant has the mens rea for murder, they cannot be convicted if they did not cause the death.

Even where the defendant passes the "but for" test, they must also be the legal cause of the result. The defendant’s conduct must be an "operating and substantial cause" of the result. This means the defendant’s act must be more than a trivial or insignificant contribution. It need not be the sole or even the main cause, as long as it made a significant contribution to the result. The test is flexible and fact-sensitive.

Smith was a soldier who stabbed another soldier in a barracks fight. The victim was dropped twice on the way to the medical room, and the medical treatment was described as "thoroughly bad." Despite this, the court held that Smith’s stabbing was still the operating and substantial cause of death. The court stated that if at the time of death the original wound was still an "operating and a substantial cause" of death, the death could be said to be the result of the wound, even if some other cause was also operating. Only if the second cause was so overwhelming as to make the original wound merely part of the history would the chain be broken. This is a high threshold for breaking the chain.

Novus Actus Interveniens

Intervening acts that may break the chain of causation

A novus actus interveniens (new intervening act) is an event that occurs after the defendant’s act and which is so significant that it breaks the chain of causation between the defendant and the result. If the chain is broken, the defendant is no longer the legal cause of the result and cannot be convicted of the result crime. The key question is whether the intervening act was reasonably foreseeable or whether it was so extraordinary that it should relieve the defendant of liability. There are four main categories of potential novus actus: medical treatment, the victim’s own actions, third party actions, and natural events.

Medical treatment is the most commonly tested category of novus actus. The general rule is that medical treatment will NOT break the chain of causation, even if it is negligent, provided it is not "palpably wrong" or "independent and irresponsible." The rationale is that it is foreseeable that a victim will receive medical treatment after being injured, and the law does not expect the defendant to guarantee the quality of that treatment. Only where the medical treatment is so extraordinary that it makes the defendant’s contribution merely part of the history will the chain be broken.

Jordan is the rare case where medical treatment DID break the chain. The defendant stabbed the victim in the stomach. The victim was taken to hospital and given antibiotics, to which he was allergic. He was also given large amounts of intravenous water. The court held that this medical treatment was "palpably wrong" and broke the chain of causation. The defendant’s stabbing was no longer the operating and substantial cause of death. This case is often contrasted with R v Smith and is an exception to the general rule.

Cheshire shot the victim in the stomach and thigh. The victim received poor medical treatment in hospital, including a tracheotomy that was negligently performed. Despite this, the Court of Appeal held that the chain of causation was not broken. The original gunshot wound was still the operating and substantial cause of death. The court confirmed that negligent medical treatment will almost never break the chain. Only "something as overwhelming as the actions in Jordan" would do so. This case reaffirms the principle from Smith and makes clear that Jordan is an exceptional case.

Both Malcherek and Steel stabbed women who subsequently died in hospital. In each case, the victims were put on life support and it was decided to turn off the machines. The defendants argued that turning off the life support broke the chain of causation. The Court of Appeal held that it did not. The doctors were simply recognising that the original injuries had caused death. The act of switching off the machine did not cause death; it merely allowed the natural process of dying from the original wounds to take its course. This is an important authority on medical treatment as a potential novus actus.

If the victim does something that contributes to their own death or injury, this may or may not break the chain of causation. The key question is whether the victim’s action was reasonably foreseeable. If the victim acts in a way that any ordinary person might act (for example, trying to escape from danger), the chain is not broken. But if the victim does something extraordinary and unforeseeable, the chain may be broken.

Blaue stabbed a young woman. She was told she needed a blood transfusion to save her life but refused it on religious grounds (she was a Jehovah’s Witness). She died as a result. Blaue argued that her refusal of medical treatment broke the chain of causation. The court held that it did not. You must take your victim as you find them. The victim’s religious beliefs, however irrational they might seem to others, could not be ignored. The stab wound was still the operating and substantial cause of death. This case is a classic example of the "take your victim as you find them" principle, which is closely linked to the thin skull rule.

Roberts gave a lift to a young woman in his car. He made sexual advances towards her, and when she refused, he told her to get out. Instead of getting out calmly, she jumped from the moving car and suffered injuries. Roberts was convicted of causing actual bodily harm. The court held that her reaction, while perhaps unwise, was the kind of reaction that was reasonably foreseeable in the circumstances. A young woman alone at night in a car with a man making unwanted sexual advances might well try to escape. Her action did not break the chain of causation.

Where a third party intervenes after the defendant’s act, the chain of causation may be broken if the third party’s act is free, deliberate, and informed. However, if the third party’s act is a reasonably foreseeable response to the defendant’s conduct, the chain will not be broken. The classic example is a victim being shot by police while being used as a human shield by the defendant.

Pagett used his pregnant girlfriend as a human shield while armed with a shotgun and firing at police. The police returned fire and killed the girlfriend. Pagett was convicted of manslaughter. The court held that his act of using her as a shield was the operating and substantial cause of her death. The police’s actions were a reasonably foreseeable response to the situation Pagett had created. The police were acting in self-defence and in the lawful execution of their duty, so their acts did not constitute a novus actus interveniens.

Lewis was a taxi driver who drove dangerously while drunk. His passengers urged him to drive faster, and the taxi crashed, killing one passenger. The passengers’ encouragement to drive faster did not break the chain of causation because they were reacting to the dangerous situation that Lewis himself had created. He was the operating and substantial cause of the death. This case illustrates that if the third party’s action is in response to the defendant’s own wrongdoing, it is unlikely to break the chain.

The thin skull rule (also called the "eggshell skull" rule) provides that a defendant must take their victim as they find them. If the victim has a pre-existing condition that makes them more vulnerable, the defendant cannot argue that the result would not have occurred with a healthy victim. For example, if the defendant punches someone who has a thin skull, and the punch causes a fatal fracture that would not have killed an ordinary person, the defendant is still liable for the death. The rule applies to both physical and psychological vulnerabilities.

Hayward pursued his wife threatening her. She collapsed and died from a heart condition that was aggravated by fear. Hayward was convicted of manslaughter. The court held that he had to take his victim as he found her. Even though he did not know about her heart condition, he was still liable for her death. His threatening behaviour was an operating and substantial cause of the heart attack. This case is an early example of the thin skull rule in criminal law and shows that the principle applies to pre-existing medical conditions.

Causation — Novus Actus Summary	Category	Chain Broken?	Key Case	Reasoning
	Negligent medical treatment	Generally no	R v Cheshire [1991]	Must be "palpably wrong" to break chain
	Palpably wrong medical treatment	Yes (exceptional)	R v Jordan (1956)	Treatment so bad it became independent cause
	Life support withdrawn	No	R v Malcherek [1981]	Original wound still operating cause
	Victim refuses treatment	No	R v Blaue [1975]	Take victim as you find them
	Victim escapes danger	No	R v Roberts (1971)	Reasonably foreseeable reaction
	Police shooting (human shield)	No	R v Pagett (1983)	Reasonably foreseeable response to D’s conduct
	Pre-existing vulnerability	No	R v Hayward (1908)	Thin skull rule applies


Mens Rea

The mental element of a crime — intention and recklessness

Mens rea means "guilty mind." It is the mental element that the prosecution must prove (unless the offence is one of strict liability). Different offences require different levels of mens rea. The main types are intention (direct and oblique), recklessness, and negligence. For the most serious offences such as murder, the prosecution must prove intention. For lesser offences, recklessness or even negligence may suffice. You must always check what mens rea the specific offence requires.

Intention

Direct and oblique intention — the highest level of mens rea

Direct intention (also called specific intention) exists where the defendant desires the result. If D sets out to kill V and does so, D has direct intention to kill. This is straightforward and rarely disputed. The more difficult question arises where D does not desire the result but knows it is virtually certain to happen. This is called oblique (or indirect) intention.

Oblique intention arises where the defendant does not desire the prohibited result but knows it is virtually certain to occur. The leading authority on oblique intention is R v Woollin [1999]. Under Woollin, a jury may find that the defendant intended a result if (1) the result was a virtual certainty as a result of the defendant’s actions, and (2) the defendant appreciated that virtual certainty. Importantly, the jury is not obliged to find intention even where both conditions are met — they are entitled (but not required) to find intention. This is an evidential direction, not a legal rule.

Nedrick set fire to a house, knowing that a child was inside. The child died. The trial judge directed the jury using the "probability" test from R v Moloney, but the Court of Appeal held this was incorrect. Lord Lane CJ gave a model direction: where the jury are satisfied that the defendant foresaw death or serious injury as virtually certain, they may infer that he intended it, but they are not bound to do so. This was a significant clarification of the law and set the template for the later decision in Woollin. The key shift was from "probability" to "virtual certainty."

Woollin lost his temper and threw his three-month-old baby onto a hard surface. The baby suffered head injuries and died. The trial judge directed the jury using the Moloney guidelines, and Woollin was convicted of murder. The Court of Appeal quashed the conviction, but the House of Lords restored it. The House of Lords approved the Nedrick direction but made a subtle change: instead of saying the jury "may infer" intention, Lord Hoffmann said they are "entitled to find" intention. The Woollin direction is now the standard direction given to juries in murder cases where oblique intention is in issue. It is an evidential, not a substantive, rule.

Matthews and Alleyne pushed a victim into a river, knowing he could not swim. They left him to drown. The victim died. The Court of Appeal confirmed that the Woollin direction applied. The court emphasised that the jury must first decide whether death or serious injury was a virtual certainty, and then whether the defendant appreciated that it was. Only if both questions are answered in the affirmative may the jury find intention. This case is useful because it applies Woollin in the specific context of a drowning and reinforces the two-stage approach.

Intention — Key Cases Compared	Case	Facts	Principle	Significance
	R v Moloney [1985]	D shot father in drunken argument	Foresight of consequences is evidence of intent, not intent itself	Rejected "probability" test
	R v Hancock and Shankland [1986]	Miners pushed debris onto road; taxi driver killed	The greater the probability, the more likely foresight is evidence of intent	Replaced Moloney with "probability" approach (later overruled by Nedrick)
	R v Nedrick [1986]	D set fire to house with child inside	Virtual certainty test: jury may infer intent from foresight of virtual certainty	Set the standard direction for oblique intent
	R v Woollin [1999]	D threw baby onto hard surface	Jury entitled to find intent where result virtually certain and D appreciated this	Current law: evidential direction
	R v Matthews and Alleyne [2003]	D pushed V into river knowing he could not swim	Two-stage test: virtual certainty + appreciation of that certainty	Confirmed Woollin direction


Recklessness

Subjective recklessness — the Cunningham test

Recklessness is the second main type of mens rea. It means that the defendant was aware of a risk that their conduct would cause the prohibited result, but they unreasonably took that risk anyway. The current law in England and Wales is that recklessness is subjective: the defendant must have actually foreseen the risk. It is not enough that a reasonable person would have foreseen the risk — the defendant personally must have been aware of it. This is the Cunningham test, named after the case that established it.

Cunningham tore a gas meter from the wall of a house to steal the money inside. Gas leaked into the adjoining house where his mother-in-law was sleeping. She was partially asphyxiated. Cunningham was convicted under s.23 of the Offences Against the Person Act 1861 of "maliciously" administering a noxious thing. The Court of Appeal quashed the conviction, holding that "maliciously" meant that the defendant must have foreseen the risk of harm and nonetheless unreasonably taken it. This is the subjective test for recklessness. The defendant does not have to desire the harm, but they must be aware of the risk.

Two boys aged 11 and 12 set fire to some newspapers in a wheelie bin and pushed it against a shop. The fire spread and caused extensive damage. They were charged with criminal damage under s.1(1) and s.1(2) of the Criminal Damage Act 1971, which requires that D acted "recklessly." The trial judge directed the jury using the objective Caldwell test (which asked whether an ordinary person would have foreseen the risk). The House of Lords overruled Caldwell, holding that recklessness in criminal damage (and in all offences except possibly murder) is subjective. The defendant must have actually foreseen the risk. The Caldwell test was rejected as inconsistent with fundamental principles of criminal liability, which should be based on the defendant’s actual state of mind. This is a landmark decision.

Watch out — Common Pitfall: Objective vs Subjective Recklessness
Do not confuse the old Caldwell objective test with the current Cunningham subjective test. Since R v G [2003], recklessness is subjective for all offences. The defendant must actually have foreseen the risk. If the question says "a reasonable person would have foreseen the risk but the defendant did not," there is no recklessness. Only if the defendant personally foresaw the risk does recklessness arise.

Transferred Malice

When the mens rea for one offence transfers to another

Transferred malice (also called the doctrine of transferred mens rea) applies where the defendant intends to harm one person but accidentally harms another instead. The defendant’s mens rea "transfers" from the intended victim to the actual victim. For example, if D shoots at A intending to kill A but misses and kills B instead, D’s intention to kill A transfers to B, and D is guilty of murdering B. The doctrine only applies where the offence is of the same type. You cannot transfer mens rea from one offence to a completely different offence.

Latimer aimed a blow at one man with his belt but the belt recoiled and hit a woman standing nearby, injuring her face. He was convicted of unlawful wounding. The court held that his mens rea (intention or recklessness) transferred from the intended victim to the actual victim. This is a straightforward application of the transferred malice doctrine. The key point is that the defendant had the mens rea for the type of act committed (unlawful wounding), even though the actual victim was not the intended one.

Mitchell tried to push his way into a post office queue, pushing an elderly man. The elderly man fell against an 89-year-old woman, who suffered a broken leg and later died in hospital. Mitchell was convicted of manslaughter. The court held that his malice (the intent or recklessness in the push) transferred from the elderly man to the woman who died. This case shows that transferred malice can operate where the chain of causation is indirect — the defendant’s act did not directly injure the victim but set in motion a chain of events that led to the injury.

Watch out — Limits of Transferred Malice
Transferred malice only works where the mens rea and the actus reus match in type. If D intends to damage property but accidentally kills someone, the mens rea for criminal damage does not transfer to murder. This was confirmed in R v Pembliton (1874) where D threw a stone at one person but it hit a window instead. His intent to assault could not transfer to criminal damage. Similarly, if D intends to commit one offence but accidentally commits a different offence, transferred malice does not apply.

Mens Rea Summary Table	Type	Definition	Test	Key Case
	Direct intention	D desires the result	D meant to bring about the result	Straightforward, rarely disputed
	Oblique intention	D knows result is virtually certain	Virtual certainty + D appreciates this	R v Woollin [1999]
	Subjective recklessness	D is aware of the risk and unreasonably takes it	Did D actually foresee the risk?	R v Cunningham [1957]; R v G [2003]
	Transferred malice	D intends harm to A but harms B instead	Same offence type required	R v Latimer (1886); R v Mitchell (1983)


Strict Liability

Offences where mens rea is not required for some or all elements

Strict liability offences are those where the prosecution does not need to prove mens rea for at least one element of the offence. The defendant can be convicted even if they had no fault and took all reasonable care. These offences are relatively rare in common law but increasingly common in statute, particularly in regulatory areas such as food safety, health and safety, and environmental law. The rationale is that strict liability makes enforcement easier and provides greater protection to the public.

Sweet was a woman who rented out rooms in a house. One of her tenants used cannabis on the premises. Sweet was charged with "being concerned in the management of premises used for the purpose of smoking cannabis" under the Dangerous Drugs Act 1965. She knew nothing about the drug use. The House of Lords quashed her conviction, holding that where a statute creates an offence that is truly criminal (as opposed to regulatory), there is a presumption that mens rea is required. Lord Reid stated that there is always a presumption that mens rea is required, and this can only be displaced if the statute clearly indicates otherwise or if the offence is regulatory in nature. This presumption is a crucial tool for defendants and their lawyers.

Presumption of Mens Rea — Factors
	Is the offence truly criminal or merely regulatory? True crimes carry the presumption of mens rea (Sweet v Parsley)
	Does the statute use words implying mens rea (e.g., "knowingly", "maliciously", "wilfully")? If so, mens rea is required
	What is the penalty? Severe penalties suggest mens rea should be required
	Does the statute serve a regulatory purpose (e.g., food safety, environmental protection)? Regulatory offences are more likely to be strict liability
	Would requiring mens rea frustrate the purpose of the statute? If enforcement would become impossible, strict liability is more likely


The main advantage of strict liability is that it protects the public by making it easier to convict those who cause harm, even where fault is difficult to prove. It also acts as a deterrent, encouraging people to take extra care. The main disadvantage is that it can lead to injustice: an innocent person who took all reasonable care can still be convicted. This undermines the principle that the criminal law should punish blameworthy conduct. The courts therefore apply the presumption of mens rea strictly and only displace it where Parliament has clearly indicated that intention.

Strict Liability — Key Examples	Case	Offence	Strict Liability?	Reasoning
	Sweet v Parsley [1970]	Management of premises used for drugs	No — mens rea required	True crime, not regulatory
	Lemon v Metropolitan Police Commissioner [1979]	Blasphemous libel	Yes — no mens rea required	Public protection, no fault element in statute
	R v Prince (1875)	Taking a girl under 16 out of possession of parents	Yes — no mens rea as to age	Parliamentary intent to protect young girls
	R v Hibbert (1869)	Abduction of girl under 16	No — mens rea required as to age	Distinction from Prince; mens rea as to all elements required
	Gammon (Hong Kong) Ltd v AG of Hong Kong [1985]	Building regulation offence	Yes — strict liability	Regulatory offence, public safety at stake


Tip — Exam Tip: Strict Liability
When faced with a strict liability question, always start with the presumption of mens rea from Sweet v Parsley. Then consider the statutory wording, the nature of the offence (regulatory vs criminal), the penalty, and whether requiring mens rea would frustrate the statutory purpose. Conclude whether the presumption has been displaced.

Coincidence of Actus Reus and Mens Rea

The requirement that the guilty act and guilty mind coincide in time

As a general rule, the actus reus and mens rea must coincide. This means the defendant must have the required mens rea at the same time as they commit the actus reus. If the mens rea is formed after the actus reus is complete, or if the actus reus occurs before the mens rea is formed, there is a problem. The defendant cannot be guilty unless there is some point at which both elements exist simultaneously. This is sometimes called the "contemporaneity rule."

Kibble was charged with conspiracy to defraud. The actus reus (the agreement to defraud) occurred at one point in time, but the mens rea (the dishonest intent) was alleged to have been formed at a different, later point. The court held that for conspiracy, the mens rea and actus reus must coincide. If the defendant only formed the dishonest intention after agreeing to the course of action, there could be no conviction for conspiracy. This case illustrates the strict application of the contemporaneity rule and the importance of proving that both elements existed at the same time.

Fagan was asked by a police officer to park his car. Fagan accidentally drove onto the officer’s foot. When the officer told him to move, Fagan initially refused and swore at him before eventually moving the car. The question was whether the actus reus (the car on the foot) and the mens rea (the intention) coincided. The court held that the actus reus was a continuing act — the car remained on the foot the entire time. When Fagan refused to move after being told to, he formed the mens rea for battery. At that point, both the actus reus (the continuing pressure of the car on the foot) and the mens rea (the intention to apply unlawful force) coincided. This case is important because it shows that the actus reus can be a continuing act, and the mens rea can "join" it at a later point.

Thabo Meli and others beat a man and left him, believing he was dead. They then pushed him over a cliff to make it look like an accident. The victim actually died from exposure after being pushed over the cliff, not from the beating. The defendants argued that when they beat him, they only intended to stun him, not to kill, and when they pushed him over the cliff, they believed he was already dead. The Privy Council held that their entire course of conduct should be viewed as a single transaction. The actus reus was a continuing event, and the mens rea was present throughout. This case established the "continuing transaction" doctrine, which allows the court to look at the defendant’s conduct as a whole rather than dissecting it into separate acts.

Coincidence — Key Principles
	The actus reus and mens rea must generally coincide in time
	A continuing act (R v Fagan) allows the mens rea to "join" the actus reus after it has begun
	A continuing transaction (Thabo Meli) allows the court to treat a series of acts as a single event
	Where the defendant forms the mens rea after the actus reus is complete, there is no criminal liability (R v Kibble)
	The "single transaction" exception prevents defendants from escaping liability through technicalities


Coincidence of AR and MR — Key Cases	Case	Principle	Application
	R v Kibble [1967]	Strict contemporaneity	MR and AR must coincide; late-formed MR is ineffective
	R v Fagan [1969]	Continuing act	AR can be ongoing; MR can form while AR continues
	Thabo Meli v R [1954]	Continuing transaction	Series of acts treated as one; MR present throughout


Tip — Exam Tip: Coincidence
When analysing coincidence problems, consider Fagan and Thabo Meli as your two escape routes. If the actus reus is ongoing (like a car resting on someone’s foot), Fagan allows the mens rea to form later. If there is a series of linked acts forming part of a single plan, Thabo Meli allows the whole course of conduct to be treated as one transaction. Always explain why the act is "continuing" or the transaction is "single."

Key Takeaways

Summary of the essential principles of criminal liability

Essential Principles to Remember
	The prosecution bears the burden of proving guilt beyond reasonable doubt (Woolmington v DPP)
	Actus reus must be a voluntary act — automatism and reflex actions are not voluntary
	There is generally no liability for omissions unless a legal duty exists (Pittwood, Dytham, Stone and Dobinson, Evans)
	Causation has two limbs: factual ("but for") and legal ("operating and substantial cause")
	Novus actus interveniens rarely breaks the chain (Jordan is the exception, not the rule)
	Intention includes oblique intention where the result is virtually certain and D appreciates this (Woollin)
	Recklessness is subjective: D must actually have foreseen the risk (Cunningham, R v G)
	Transferred malice allows MR to transfer between victims of the same offence type (Latimer, Mitchell)
	Strict liability is presumed against; only apply where Parliament clearly intended it (Sweet v Parsley)
	The actus reus and mens rea must coincide (continuing act: Fagan; continuing transaction: Thabo Meli)


Watch out — SQE1 Exam Reminder
In your SQE1 exam, criminal law questions will often require you to apply these principles to factual scenarios. Work through the elements systematically: actus reus first (including causation if it is a result crime), then mens rea, then check coincidence. Look out for potential defences (automatism, duress, self-defence) even if the question does not explicitly mention them. Always cite the relevant case law to support your analysis.
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    Common Assault and Battery

The fundamentals of non-fatal offences against the person

Common assault and battery are the most basic offences against the person in English law. They sit at the bottom of the hierarchy of non-fatal offences, below actual bodily harm (ABH) under s.47 OAPA 1861 and grievous bodily harm (GBH) under s.20 and s.18 OAPA 1861. Although they are considered relatively minor, they are prosecuted frequently and you need to understand the precise legal definitions and the key case law inside out.

In the SQE, you will often be asked to identify whether an offence has been committed and, if so, which one. The distinction between assault and battery, and between these and the more serious offences under the OAPA 1861, is fundamental. You need to know the actus reus and mens rea of each offence, the key defences (especially consent), and how the offences are sentenced. This topic also feeds into s.47 ABH because common assault or battery is the underlying act required for s.47.

Hierarchy of Non-Fatal Offences Against the Person	Offence	Source	Maximum Sentence	Key Requirement
	Common assault / battery	Common law (s.39 CJA 1988)	6 months imprisonment	Intentional or reckless causing of fear or unlawful force
	ABH	s.47 OAPA 1861	5 years imprisonment	Assault or battery causing actual bodily harm
	GBH / wounding (unlawful)	s.20 OAPA 1861	5 years imprisonment	Unlawful wounding or causing GBH (reckless as to some harm)
	GBH / wounding (with intent)	s.18 OAPA 1861	Life imprisonment	Unlawful wounding or causing GBH with intent to cause GBH


Common Assault - Definition and Actus Reus

What constitutes an assault in English law

Common assault is the act of intentionally or recklessly causing another person to apprehend the immediate infliction of unlawful force. Notice the key elements: it is about causing fear or apprehension, not about actual physical contact. The victim must fear that force is about to be applied to them. If you swing a fist at someone and they flinch, that is an assault even if you miss. The important point is that the victim believed they were about to be hit.

Actus Reus of Assault
	An act (or omission in certain circumstances) that causes the victim to apprehend immediate unlawful force
	The apprehension must be of immediate force - something about to happen now, not at some future date
	The force must be unlawful - police using reasonable force in the course of their duties is not assault
	No physical contact is required for assault - the fear alone is sufficient


Tip — The Word "Apprehend"
The word "apprehend" in this context does not mean the victim was terrified or fleeing in panic. It simply means they were aware of and believed the threat. Even a momentary awareness that force might be imminent is enough. The victim does not need to show they were frightened - just that they perceived the threat as real.

No Physical Contact Required

Why words and silent gestures can amount to assault

R v Ireland is a landmark case. The defendant made a large number of silent telephone calls to women over a period of time. The victims became genuinely afraid. The House of Lords held that words alone could constitute an assault. The earlier rule that words could not constitute an assault was outdated and wrong. Lord Steyn stated that the proposition that an assault could not be committed by words was inconsistent with the modern approach to psychology and the understanding of psychiatric harm.

In R v Constanza, the defendant pursued a woman with unwanted attention. He sent her threatening letters and drove past her shouting abuse. She developed a severe depressive illness. The court held that the apprehension of immediate violence could arise from words or gestures alone, and that "immediate" meant sufficiently immediate to the victim's state of mind. The defendant was convicted of assault and also of causing ABH (the psychiatric injury). This case shows that you do not need to be physically present to assault someone.

In R v Mehta, the defendants shouted abuse and threats at the victim through his front door. The Court of Appeal confirmed that words alone can constitute an assault. The key question is whether the words caused the victim to apprehend immediate unlawful force. Shouting "I am going to kill you" through a door could be an assault if the victim reasonably believes the threat is immediate and the defendant is capable of carrying it out.

Watch out — Words That Negate the Threat
While words can constitute an assault, they can also negate one. If someone swings a fist but immediately shouts "only joking", the victim may no longer apprehend immediate force and there may be no assault. The context and timing of the words matter. However, if the words themselves create the apprehension (as in Ireland and Constanza), then they form part of the assault.

Immediacy and Conditional Threats

When is a threat sufficiently immediate for assault?

For an assault, the victim must apprehend the immediate infliction of force. This does not mean the force must be instantaneous - it means the victim must believe it is about to happen. The concept of immediacy is assessed from the victim's perspective. In Constanza, the court held that "immediate" was to be construed in the context of the victim's state of mind - what mattered was the victim's perception of immediacy, not an objective assessment of when force would actually be applied.

Tuberville v Savage is a classic case on conditional threats. The defendant placed his hand on his sword and said to the victim, "If it were not assize-time, I would not take such language from you." The court held this was NOT an assault because the conditional nature of the threat negated the apprehension of immediate force. The victim could reasonably understand that the defendant was not about to strike him because it was assize-time (when judges were in town and the law was strictly enforced). A conditional threat may not be an assault if the condition makes it clear that force will not be applied immediately.

When Conditional Threats May Still Be Assault
	If the condition is trivial or obviously not genuine (e.g. "If you don't move I will hit you" when the victim is cornered)
	If the threat is accompanied by threatening gestures that make the victim fear immediate force regardless of the condition
	If the condition is something the victim has no realistic ability to comply with
	If the context makes it clear that force will be applied regardless (e.g. the defendant is already advancing on the victim)


Tip — Immediacy is Flexible
The courts have taken a flexible approach to immediacy. The modern view is that "immediate" should be broadly construed. What matters is whether the victim was caused to fear that force was imminent. This is particularly relevant in cases involving telephone calls, letters, or online threats where the defendant is not physically present. Constanza extended the concept of immediacy significantly.

Battery - Definition and Actus Reus

The intentional or reckless application of unlawful force

Battery is the intentional or reckless application of unlawful force to another person. Unlike assault, battery requires actual physical contact. The force does not need to be violent or painful - any unwanted touching can amount to a battery. Pushing someone, spitting at them, grabbing their arm, or even throwing a drink over them can all be battery. The key is that the defendant applied force to the victim's body without consent and without lawful justification.

Actus Reus of Battery
	The intentional or reckless application of physical force
	The force must be applied directly or indirectly to the victim's body
	The force must be unlawful (not justified by consent, self-defence, or lawful authority)
	Any degree of force is sufficient - it does not need to cause pain or injury


How Much Force is Required?

The "any touching" principle and its limits

In Collins v Wilcock, the court drew an important distinction between battery and ordinary social interactions. The defendant, a policewoman, grabbed the claimant's arm to prevent her walking away during an interview. The court held that this was a battery. However, the court also stated that not every touching is a battery. The ordinary jostlings of everyday life are not assaults or batteries. Touching a person in a crowded street, for example, is not battery because it is generally impliedly consented to as part of everyday life. The question is whether the touching goes beyond what is acceptable in ordinary conduct.

DPP v P is a key case on the minimum level of force required for battery. The defendant, a schoolteacher, removed a 13-year-old boy from a classroom by pulling his ear. The Divisional Court held that any touching of another person, however slight, may amount to a battery. The touching does not need to cause pain or injury. The court also confirmed that there is no requirement that the victim be aware of the touching at the time it occurs. This means you can battery someone who is asleep or unconscious.

The decision in DPP v P confirmed that the victim does not need to be aware of the touching for a battery to occur. This is important because it distinguishes battery from assault. For assault, the victim must apprehend immediate force (so they must be aware of the threat). For battery, the victim simply needs to be touched. Touching someone who is asleep, unconscious, or very drunk can therefore be a battery even though they have no awareness of it. This principle has significant implications in sexual offence cases.

Watch out — Everyday Touching is Not Battery
Remember Collins v Wilcock: the ordinary jostlings of everyday life are not batteries. Bumping into someone on a busy pavement, brushing past someone in a corridor, or a handshake are not batteries because society implicitly consents to these minor contacts. The touching must be hostile or at least outside the scope of what is normally acceptable in the circumstances. Hostility does not mean ill-will - it simply means the touching was not consented to in the circumstances.

Mens Rea of Assault and Battery

Intention or recklessness as to the consequences

The mens rea for both assault and battery is the same: the defendant must either intend to cause the victim to apprehend immediate unlawful force (for assault) or intend to apply unlawful force (for battery), or be reckless as to whether this occurs. Recklessness here means the defendant foresaw a risk that the victim would apprehend force (assault) or that force would be applied (battery) and it was unreasonable for them to take that risk. This is subjective recklessness (following the principles in R v Cunningham [1957]).

Mens Rea Summary
	Assault: intention or subjective recklessness as to causing apprehension of immediate unlawful force
	Battery: intention or subjective recklessness as to applying unlawful force
	The recklessness is subjective (Cunningham recklessness), not objective
	Intention includes direct intent (purpose) and oblique intent (foresaw as virtually certain)
	There is no requirement to intend or foresee any specific level of harm


Tip — Mens Rea is Only About the Act, Not the Consequence
For common assault and battery, you only need to prove the defendant intended or was reckless as to the assault or battery itself. You do NOT need to prove the defendant intended or foresaw any particular harm or injury. This is crucial when you move on to s.47 ABH, where the mens rea is the same as for common assault/battery - the defendant only needs to intend or be reckless as to the assault or battery, not the ABH that results.

Consent as a Defence

When consent negates the unlawfulness of force

Consent is a defence to assault and battery. If the victim consents to the application of force, then the force is not unlawful and there is no offence. However, consent is not a blanket defence. Even if the victim consented, the court may still hold that the force was unlawful if the activity causing the injury was not one that society should accept as being consented to. The key question is whether the consent was real and whether the nature of the activity makes it outside the scope of acceptable consent.

In R v Jones, the defendant was charged with assault after causing injury during a rugby match. The court held that consent was a defence to the normal tackles and contacts that occur in the course of a sporting event. Players who take part in a contact sport impliedly consent to the normal risks of that sport, including the risk of injury from lawful play. However, consent does not extend to deliberate infliction of injury outside the rules of the game, or to conduct that is so reckless as to go beyond what a player could reasonably be taken to have consented to.

In R v Billinghurst, the defendant and a work colleague were engaged in horseplay at work. The defendant struck the victim with a piece of metal, causing a serious injury. The court held that the jury should consider whether the victim had consented to the horseplay and, if so, whether the defendant had gone beyond the scope of what was consented to. Horseplay can be a defence to assault and battery if the victim was a willing participant, but the defendant must not have acted maliciously or gone beyond what was implicitly agreed.

In R v Wilson, the defendant branded his wife's buttocks with a hot knife at her request, as part of their sexual relationship. The Court of Appeal held that the husband's conviction for ABH should be quashed because the wife had consented. However, this case has been criticised and should be treated with caution. It was decided on a very narrow basis and may be limited to situations where the parties are in a stable relationship and the activity is genuinely consensual. It should NOT be treated as authority that all consensual activity is lawful - the later case of R v Brown [1993] remains the leading authority on consensual harm.

Where Consent IS a Defence
	Contact sports: players consent to the normal risks of the game (R v Jones)
	Horseplay and rough-and-tumble between willing participants (R v Billinghurst)
	Medical treatment with informed consent (patient must understand the nature of the treatment)
	Tattooing and body piercing (properly carried out, with consent)
	Reasonable physical chastisement of children (though now heavily restricted by s.58 Children Act 2004)


Where Consent is NOT a Defence
	Serious bodily harm: a person cannot consent to really serious injury (R v Brown [1993])
	Sexual offences: consent to sexual activity is governed by the Sexual Offences Act 2003, not common law principles
	Activity likely to cause more than transient harm
	Conduct involving fraud or deception (the victim did not truly consent)
	Conduct where the victim was incapable of consenting (too young, intoxicated, or lacking capacity)


Watch out — R v Brown [1993] 2 All ER 75 - The Leading Authority
R v Brown is the leading case on consent to harm. A group of homosexual men engaged in consensual sadomasochistic activities causing actual bodily harm and more serious injuries. The House of Lords held that consent was not a defence to offences involving the intentional infliction of actual bodily harm. Public policy requires that people cannot consent to the infliction of bodily harm, except in narrowly defined categories (sport, surgery, etc.). This case remains good law and limits the scope of consent significantly.

In the medical context, consent is a defence to what would otherwise be a battery. A doctor who performs surgery or administers treatment with the patient's informed consent is not committing a battery. However, the consent must be informed - the patient must understand, in broad terms, the nature of the procedure and what it involves. If a patient does not consent, or their consent is not informed, the treatment may amount to a battery. This is why hospitals require consent forms before procedures.

Section 47 OAPA 1861 - Actual Bodily Harm

When common assault or battery escalates to ABH

Section 47 of the Offences Against the Person Act 1861 provides that it is an offence to assault or beat any person, whereby actual bodily harm shall be occasioned. This means that the prosecution must prove three elements: (1) the defendant committed an assault or battery, (2) the assault or battery caused actual bodily harm to the victim, and (3) the mens rea for the assault or battery (but NOT for the ABH). The maximum sentence is 5 years imprisonment.

Actual bodily harm means any hurt or injury that interferes with the health or comfort of the victim. It does not need to be permanent or serious, but it must be more than merely trifling or transient. Cuts, bruises, swelling, and scratches have all been held to be ABH. The test is an objective one: would the injury interfere with the health or comfort of a reasonable person? A momentary discomfort or a very minor scratch that heals in hours would probably not be ABH, but anything that causes more than trivial pain or discomfort likely is.

In R v Miller, the defendant struck the victim on the jaw and knocked out two of her teeth. The court stated that "bodily harm" needs no explanation and "actual" means no more than the injury must interfere with the health or comfort of the victim. The hurt must be real, not imaginary, but it does not need to be serious. This case established the standard test for what constitutes ABH.

In R v Donovan, the defendant beat a woman with a cane for sexual gratification. The court confirmed the definition of actual bodily harm as any hurt or injury calculated to interfere with the health or comfort of the prosecutor. The court also held that consent was not a defence where the injury was of a nature that the public interest required the parties not to consent. This case is an early authority on both the definition of ABH and the limits of consent.

Both R v Ireland and R v Constanza established that psychiatric harm can constitute actual bodily harm. In Ireland, the repeated silent telephone calls caused the victims to suffer psychological damage. In Constanza, the threatening letters and behaviour caused the victim to develop a severe depressive illness. The House of Lords in Ireland confirmed that recognised psychiatric illness is capable of being actual bodily harm. This means that if an assault causes the victim to suffer a recognised psychiatric condition (such as anxiety, depression, or PTSD), this can amount to ABH.

Watch out — Psychiatric Harm Must Be Recognised
For psychiatric harm to count as ABH, it must amount to a recognised psychiatric condition. Ordinary emotions such as fear, distress, or panic are not enough on their own. The victim would usually need medical evidence of a diagnosable condition. However, the harm does not need to be permanent or severe - even a relatively mild but recognised psychiatric condition can be ABH.

Mens Rea for Section 47 ABH

Why the mens rea for s.47 is the same as for common assault/battery

R v Savage and R v Parmenter is the leading authority on the mens rea for s.47 ABH. In Savage, the defendant threw a beer glass in a pub, which hit and injured the victim. In Parmenter, the defendant (who had a mental condition) injured his baby son by being too rough. The House of Lords held that the mens rea for s.47 is the same as for common assault or battery - the prosecution must prove only that the defendant intended or was reckless as to the assault or battery, NOT that they intended or foresaw actual bodily harm. This is a constructive liability offence: the defendant is liable for the consequences of their assault or battery, even if they did not foresee the harm that resulted.

Key Points on s.47 Mens Rea
	The mens rea for s.47 is intention or recklessness as to the assault or battery only
	There is NO requirement that the defendant foresaw actual bodily harm
	This is constructive liability: you are liable for the result even if you did not foresee it
	The recklessness is subjective (Cunningham recklessness)
	The fact that the mens rea is "only" for the basic assault/battery makes s.47 a relatively easy offence for the prosecution to prove
	This also means the maximum sentence of 5 years can apply even where the defendant did not foresee the harm


Tip — Easy to Prove, Hard to Defend
Section 47 is sometimes called the "catch-all" offence because it is relatively easy for the prosecution to prove. They only need to show the defendant intended or was reckless as to the assault or battery, and that ABH resulted. The defendant does not need to have foreseen the ABH. This means even relatively minor assaults that unexpectedly cause significant harm can result in a conviction for s.47 with a maximum of 5 years imprisonment. It is important to consider whether the defendant has a defence (consent, self-defence, etc.) that would negate the underlying assault or battery.

Section 39 Criminal Justice Act 1988

The statutory basis for common assault and battery

Common assault and battery are triable either way offences under section 39 of the Criminal Justice Act 1988. Although the offences themselves are common law, s.39 gives them statutory footing for sentencing purposes. The maximum sentence on summary conviction (in the Magistrates\u2019 Court) is 6 months imprisonment. On indictment (in the Crown Court), there is no separate maximum because if the assault caused ABH, it would be charged as s.47 instead. In practice, common assault and battery that do not result in ABH are dealt with in the Magistrates\u2019 Court.

Comparison of Sentencing Frameworks	Offence	Statute	Mode of Trial	Maximum Sentence
	Common assault / battery	Common law (s.39 CJA 1988)	Summary only	6 months imprisonment
	ABH (s.47 OAPA 1861)	s.47 OAPA 1861	Either way	5 years imprisonment
	GBH / wounding (s.20 OAPA 1861)	s.20 OAPA 1861	Either way	5 years imprisonment
	GBH / wounding with intent (s.18 OAPA 1861)	s.18 OAPA 1861	Indictable only	Life imprisonment


Sentencing Factors

Aggravating and mitigating factors for assault and battery

The Sentencing Council publishes guidelines for assault offences. For common assault and battery under s.39 CJA 1988, the court considers both aggravating and mitigating factors to determine the appropriate sentence within the range of a discharge up to 6 months imprisonment. The guidelines place the offence into one of three categories of culpability (high, medium, or lesser) and one of two categories of harm, which then determines the starting point for the sentence.

Aggravating Factors
	Use of a weapon or object as a weapon
	Offence committed against a vulnerable victim (e.g. child, elderly person, person with a disability)
	Offence committed in the victim\u2019s home
	Offence motivated by hostility based on the victim\u2019s race, religion, sexual orientation, or disability (hate crime enhancement)
	Previous convictions for similar offences
	Offence committed while on bail or under a community order
	Group or gang-related offence
	Premeditated or planned offence
	Victim was providing a public service or performing a public duty


Mitigating Factors
	No previous convictions or no relevant previous convictions
	The defendant showed remorse and made early admissions
	The defendant was of good character or had no recent convictions
	The offence was spontaneous and not premeditated
	The defendant was provoked or acted in response to provocation (short of losing self-control)
	Mental health difficulties or learning difficulties affecting the defendant
	The defendant was young or immature
	Alcohol or drug dependence (which may reduce culpability but is not an excuse)
	The harm caused was relatively minor


For the least serious common assaults (low culpability and minor harm), a conditional discharge or fine is typical. For medium culpability, a community order is common. For high culpability or significant harm, the court may impose a custodial sentence of up to 6 months. The court will consider whether a custodial sentence is truly necessary, particularly for first-time offenders who have shown remorse. Bear in mind that common assault is a "summary only" offence, so it is always dealt with in the Magistrates\u2019 Court.

Key Points Summary

Essential points to remember for the exam

Key Points on Common Assault and Battery
	Assault = intentionally or recklessly causing apprehension of immediate unlawful force
	Battery = intentionally or recklessly applying unlawful force
	No physical contact required for assault (R v Ireland, R v Constanza)
	Words alone can constitute an assault (R v Ireland)
	Any touching, however slight, can be a battery (DPP v P)
	No awareness required for battery - sleeping victims can be battered (DPP v P)
	Conditional threats may negate immediacy (Tuberville v Savage)
	Mens rea = intention or subjective recklessness (Cunningham recklessness)
	Consent is a defence but limited by public policy (R v Brown)
	Sport, horseplay, and medical treatment are recognised categories of lawful consent (R v Jones, R v Billinghurst)
	s.47 ABH requires assault/battery + ABH; mens rea is only for the assault/battery, not the ABH (R v Savage; R v Parmenter)
	ABH includes psychiatric harm (R v Ireland, R v Constanza)
	s.39 CJA 1988: maximum 6 months for common assault/battery
	s.47 OAPA 1861: maximum 5 years for ABH
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