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    Formation of a Contract

Formation of a Contract

A valid contract requires four essential elements: (1) agreement (offer and acceptance), (2) consideration, (3) intention to create legal relations, and (4) certainty of terms. The parties must also have the legal capacity to contract. This topic covers all elements except consideration, which is addressed in Topic 2.

Tip — SQE1 Exam Approach
Formation questions are among the most commonly tested areas. Focus on distinguishing offers from invitations to treat, identifying when acceptance is effective, and spotting capacity issues. Always work through each element methodically.

Offer

Offer

An offer is a clear and definite statement of willingness to be bound on specified terms, made with the intention that it will become binding as soon as it is accepted by the person to whom it is addressed. The person making the offer is the offeror; the person to whom it is made is the offeree.

Offer vs Invitation to Treat

Offer vs Invitation to Treat

An invitation to treat is not an offer but an indication of willingness to negotiate or receive offers. The key distinction is whether the party intends to be bound immediately upon the other party's response. If the party merely invites others to make offers, it is an invitation to treat.

Offer vs Invitation to Treat — Key Cases	Situation	Classification	Key Case	Principle
	Display of goods in shop window	Invitation to treat	Fisher v Bell [1961]	A flick knife displayed in a shop window with a price tag was held to be an invitation to treat, not an offer for sale.
	Display of goods on self-service shelves	Invitation to treat	Pharmaceutical Society v Boots [1953]	Goods on shelves are an invitation to treat. The customer makes the offer at the checkout; the cashier accepts or rejects it.
	Advertisements (general)	Invitation to treat	Partridge v Crittenden [1968]	An advertisement stating "Bramblefinch cocks, bramblefinch hens, 25s each" was an invitation to treat, not an offer for sale.
	Advertisements (unilateral)	Offer	Carlill v Carbolic Smoke Ball Co [1893]	An advertisement promising £100 to anyone who caught flu after using the smoke ball was a unilateral offer to the world at large, evidenced by depositing £1,000 with a bank.
	Auction sales	Invitation to treat	Payne v Cave (1789)	The auctioneer's call for bids is an invitation to treat. Each bid is an offer, accepted by the fall of the hammer.
	Tenders	Invitation to treat (usually)	Spencer v Harding (1870)	An invitation to tender is generally an invitation to treat. Each tender submitted is an offer which the inviting party may accept or reject.


Watch out — Exception — Tenders
Where the party inviting tenders undertakes to accept the highest or lowest tender, this may itself be a unilateral offer to accept. In Harvela Investments v Royal Trust Co of Canada [1986], the House of Lords held that where the vendor invited tenders and promised to accept the highest offer, they were bound to do so.

Communication of Offers

Communication of Offers

Rules on Communication of Offers
	An offer must be communicated to the offeree before it can be accepted. A person cannot accept an offer of which they are unaware.
	An offer may be made to a specific person, a class of persons, or to the world at large (Carlill v Carbolic Smoke Ball Co [1893]).
	Cross-offers do not create a contract. In Tinn v Hoffman (1873), two parties simultaneously sent identical offers to each other. There was no contract because neither offer was made in response to the other — acceptance requires knowledge of the offer.


Termination of Offers

Termination of Offers

An offer does not last indefinitely. It may be terminated in several ways: revocation, lapse of time, death, rejection, or counter-offer. Once terminated, it can no longer be accepted.

Methods of Terminating an Offer	Method	Rule	Key Authority
	Revocation	An offeror may revoke an offer at any time before acceptance, even if they promised to keep it open.	Payne v Cave (1789); Routledge v Grant (1828)
	Communication of revocation	Revocation must be communicated to the offeree before acceptance. It is not effective until received.	Byrne v Van Tienhoven (1880)
	Revocation by third party	Revocation is effective if communicated by a reliable third party.	Dickinson v Dodds (1876)
	Lapse of time	An offer lapses after the time specified for acceptance, or after a reasonable time if none is specified.	Ramsgate Victoria Hotel v Montefiore (1866)
	Death of offeror	The offer lapses if the offeree learns of the offeror's death before acceptance. If unaware, the position is uncertain, though the offer may survive for non-personal contracts.	Bradbury v Morgan (1862)
	Death of offeree	The offer cannot be accepted by the offeree's estate or representatives.	Reynolds v Atherton (1922)
	Counter-offer	A counter-offer destroys the original offer, which cannot then be accepted.	Hyde v Wrench (1840)
	Rejection	An outright rejection terminates the offer immediately.	General principle


Tip — Counter-Offer vs Request for Information
A request for information is NOT a counter-offer and does NOT destroy the original offer. In Stevenson v McLean (1880), the offeree asked whether delivery could be spread over two months. This was a mere inquiry, not a counter-offer, and the original offer remained open for acceptance.

Special rules apply to revocation of unilateral offers. Once the offeree has begun performance, the offeror cannot revoke. In Errington v Errington and Woods [1952], a father promised to convey a house to his son and daughter-in-law if they paid all the mortgage instalments. The Court of Appeal held that the father could not revoke his offer once they had started paying the instalments. The offeree is not obliged to complete performance, but if they do, the offeror is bound.

Watch out — Postal Revocation
The postal rule does NOT apply to revocation. In Byrne v Van Tienhoven (1880), the offerors posted a revocation, but the offeree had already posted an acceptance. The revocation was ineffective because it had not been received before acceptance was posted. Revocation must actually reach the offeree.

Acceptance

Acceptance

Acceptance is the final and unqualified expression of assent to the terms of an offer. It must correspond exactly with the terms of the offer (the "mirror image rule"). Any variation in the terms is a counter-offer, not an acceptance.

Key Rules on Acceptance
	Mirror image rule: Acceptance must match the offer exactly. A purported acceptance that introduces new terms is a counter-offer (Hyde v Wrench [1840]).
	Acceptance by conduct: Acceptance may be inferred from conduct. In Brogden v Metropolitan Railway Co (1877), the parties acted on a draft agreement for years, which constituted acceptance by conduct.
	Conditional acceptance: An acceptance expressed to be "subject to contract" is not a binding acceptance. The parties intend further negotiation before being bound.
	Acceptance must generally be communicated to the offeror to be effective.


The "battle of the forms" arises where parties exchange standard form documents, each containing their own terms. Under the traditional approach, the last set of terms sent before performance constitutes a counter-offer accepted by conduct. In Butler Machine Tool Co v Ex-Cell-O Corporation [1979], the Court of Appeal held that the seller's original offer was destroyed by the buyer's counter-offer (their purchase order), which the seller accepted by returning a tear-off acknowledgement slip. The buyer's terms prevailed (the "last shot" doctrine).

Tip — Practical Point — Battle of the Forms
In practice, advise clients to ensure their terms are the last to be communicated before performance begins. The "last shot" wins under the traditional analysis. However, be aware that courts may adopt a more pragmatic approach, looking at the parties' overall conduct and intentions.

Communication of Acceptance

Communication of Acceptance

The general rule is that acceptance must be communicated to the offeror and is not effective until received. This means the offeror must actually receive the acceptance for a contract to be formed.

Communication of Acceptance — Rules by Method	Method	When Effective	Key Authority
	Face to face / telephone	When heard by the offeror	Entores v Miles Far East Corporation [1955]
	Post (postal rule)	When the letter of acceptance is posted (properly stamped and addressed)	Adams v Lindsell (1818)
	Telex / fax	When received by the offeror (during business hours)	Entores v Miles Far East Corporation [1955]; Brinkibon v Stahag Stahl [1983]
	Email / electronic	When received (likely during business hours by analogy with Brinkibon)	Thomas v BPE Solicitors [2010] (obiter)
	Silence	Silence cannot constitute acceptance	Felthouse v Bindley (1863)


The postal rule is an exception to the general rule. Acceptance takes effect when a properly stamped and addressed letter is posted, not when it is received. It was established in Adams v Lindsell (1818). The rule applies where post is a reasonable or contemplated method of communication. It does NOT apply where the offer expressly requires actual receipt of acceptance, or where it would produce "manifest inconvenience and absurdity" (Holwell Securities v Hughes [1974]).

Watch out — Limitations of the Postal Rule
The postal rule does not apply to: (1) revocation of offers (Byrne v Van Tienhoven); (2) instantaneous communications such as telex, fax, or email (Entores; Brinkibon); (3) where the offer specifies that acceptance must be received; (4) where it would produce absurd results (Holwell Securities v Hughes). It also does not apply to acceptance of an option.

For instantaneous communications (telephone, telex, fax), the general rule applies — acceptance is effective on receipt. In Entores v Miles Far East Corporation [1955], the Court of Appeal held that a telex acceptance was effective where and when it was received, not where and when it was sent. In Brinkibon v Stahag Stahl [1983], the House of Lords confirmed this but noted that messages received outside business hours may only be effective when the office reopens.

Email and website acceptance are likely governed by the receipt rule by analogy with instantaneous communications. The Electronic Commerce (EC Directive) Regulations 2002 require acknowledgement of receipt of an order placed electronically. For SQE1 purposes, treat email like other instantaneous communications — effective on receipt during business hours.

Silence cannot amount to acceptance. In Felthouse v Bindley (1863), an uncle wrote to his nephew offering to buy his horse, stating: "If I hear no more about him, I consider the horse mine." The nephew did not reply. It was held that there was no contract — the offeror cannot impose a duty on the offeree to reject the offer. However, the offeree may waive the need for communication of acceptance if it benefits them.

Prescribed Mode and Waiver of Communication
	Prescribed mode: If the offeror prescribes a particular method of acceptance, acceptance by that method is effective. If an equally advantageous alternative method is used, this may also suffice (Yates Building Co v Pulleyn & Sons [1975]).
	Waiver: In unilateral contracts, the offeror waives the need for communication of acceptance — performance constitutes acceptance (Carlill v Carbolic Smoke Ball Co [1893]).
	The offeror is "master of the offer" and may stipulate any conditions for acceptance, including the mode and timing.


Intention to Create Legal Relations

Intention to Create Legal Relations

For a contract to be enforceable, the parties must intend to create legal relations. The law uses two rebuttable presumptions depending on the context of the agreement: one for domestic/social agreements and another for commercial agreements.

Presumptions — Intention to Create Legal Relations	Context	Presumption	Key Cases
	Domestic / social agreements	Presumption AGAINST intention to create legal relations	Balfour v Balfour [1919]; Jones v Padavatton [1969]
	Commercial agreements	Presumption IN FAVOUR of intention to create legal relations	Edwards v Skyways Ltd [1964]


In Balfour v Balfour [1919], a husband promised to pay his wife £30 per month while she remained in England for health reasons. The Court of Appeal held there was no enforceable contract because domestic arrangements between spouses living together are presumed not to be intended to be legally binding. Similarly, in Jones v Padavatton [1969], a mother's promise to support her daughter while she studied for the Bar was held not to create legal relations.

The presumption against intention in domestic cases can be rebutted where the circumstances indicate the parties intended legal consequences. In Merritt v Merritt [1970], a husband and wife who had separated agreed in writing that the husband would transfer the house to the wife when she finished paying the mortgage. The agreement was enforceable — separated spouses deal at arm's length. In Parker v Clark [1960], an elderly couple invited a younger couple to live with them, promising to leave their house to them. The detailed arrangements and the younger couple giving up their own home showed intention to be legally bound.

Tip — Rebutting the Domestic Presumption — Indicators
Look for these factors that may rebut the domestic presumption: (1) parties who have separated or are at arm's length; (2) written agreements; (3) significant reliance or financial sacrifice by one party; (4) precision and detail in the terms agreed. The more formal and significant the arrangement, the more likely it is to be binding.

In commercial agreements, there is a strong presumption that the parties intend to create legal relations. In Edwards v Skyways Ltd [1964], an employer's promise to make an "ex gratia" payment to a redundant pilot was held to be legally binding. The use of "ex gratia" did not rebut the presumption — it merely meant the employer did not admit prior legal liability. The burden of rebutting the commercial presumption is heavy.

An "honour clause" or "gentleman's agreement" clause expressly states that the agreement is not intended to be legally enforceable. Such clauses can successfully rebut the commercial presumption. In Rose and Frank Co v JR Crompton and Bros [1925], an "honourable pledge clause" stated the agreement was "not subject to legal jurisdiction." The House of Lords held the agreement was not a legally binding contract, though individual orders placed under it were separate enforceable contracts.

Certainty of Terms

Certainty of Terms

A contract must be sufficiently certain in its terms to be enforceable. If the terms are too vague or incomplete, the court cannot determine what the parties have agreed and the agreement will be void for uncertainty.

Certainty — Key Principles
	Vague terms: In Scammell v Ouston [1941], an agreement to purchase a van "on hire-purchase terms" was void because the hire-purchase terms were never specified — there was nothing from which the court could determine the essential terms.
	Severance: Where a meaningless clause can be severed without altering the nature of the contract, the court may do so. In Nicolene v Simmonds [1953], a reference to the "usual conditions of acceptance" was struck out as meaningless, and the rest of the contract was enforced.
	Agreements to agree: An agreement to agree on essential terms in the future is not enforceable. In Walford v Miles [1992], the House of Lords held that an agreement to negotiate in good faith is unenforceable because it is inherently inconsistent with the adversarial nature of negotiations.
	Mechanisms for resolving uncertainty: Courts may uphold agreements where machinery exists for resolving uncertain terms, such as arbitration clauses, reference to market price, or reference to a third party valuer (Sudbrook Trading Estate v Eggleton [1983]).
	Previous course of dealing: Where parties have traded before on certain terms, those terms may fill gaps in a new agreement (Hillas & Co v Arcos (1932)).


Watch out — Agreements to Agree and Lock-Out Agreements
While an agreement to negotiate (lock-in agreement) is unenforceable (Walford v Miles), a lock-out agreement — where a party agrees not to negotiate with anyone else for a specified period — may be enforceable if the period is definite (Pitt v PHH Asset Management [1994]). Distinguish carefully between the two in SQE1 questions.

Capacity

Capacity

Certain categories of persons have limited capacity to enter into contracts. The main categories are minors, persons with mental incapacity, intoxicated persons, and companies acting outside their powers.

Minors (Under 18)

Minors (Under 18)

Contracts with Minors	Type of Contract	Validity	Key Authority
	Contracts for necessaries	Binding — minor must pay a reasonable price (not necessarily the contract price)	Sale of Goods Act 1979, s 3; Nash v Inman [1908]
	Beneficial contracts of service, apprenticeship, education, or training	Binding if the contract as a whole is for the minor's benefit	Doyle v White City Stadium [1935]; De Francesco v Barnum (1890)
	Voidable contracts (shares, leases, partnerships)	Valid until repudiated by the minor — minor may repudiate during minority or within a reasonable time of reaching 18	Edwards v Carter [1893]
	All other contracts	Not binding on the minor unless ratified on reaching 18	Minors' Contracts Act 1987


Necessaries are goods or services suitable to the condition in life of the minor and to their actual requirements at the time of sale and delivery (Sale of Goods Act 1979, s 3). In Nash v Inman [1908], a tailor could not recover the price of 11 fancy waistcoats sold to an undergraduate because the student was already adequately supplied with clothing — the goods were not necessaries in the circumstances.

A contract of employment, apprenticeship, education, or training is binding on a minor if, taken as a whole, it is substantially for the minor's benefit. The court looks at the contract as a whole, not individual terms. In Doyle v White City Stadium [1935], a contract requiring a boxer to forfeit his purse if disqualified was binding because the contract as a whole (providing professional boxing opportunities) benefited the minor. In contrast, De Francesco v Barnum (1890) held that oppressive apprenticeship terms were not beneficial.

Mental Incapacity and Intoxication

Mental Incapacity and Intoxication

Mental Incapacity
	Under the Mental Capacity Act 2005, a person lacks capacity if they are unable to make a decision for themselves because of an impairment of, or disturbance in, the functioning of the mind or brain (s 2).
	A contract with a person lacking mental capacity is voidable at their option if the other party knew or ought to have known of the incapacity.
	The person must pay a reasonable price for necessaries supplied to them (s 7, Mental Capacity Act 2005).
	The burden of proving incapacity and the other party's knowledge falls on the person claiming incapacity.


The rules for intoxicated persons mirror those for mental incapacity. A contract is voidable if the person was so intoxicated that they did not understand what they were doing, and the other party knew of their condition (Gore v Gibson (1845)). They must pay a reasonable price for necessaries (Sale of Goods Act 1979, s 3).

Companies and Capacity

Companies and Capacity

Historically, a company could only act within the scope of its objects clause (the ultra vires doctrine). Under the Companies Act 2006, s 31, a company's objects are unrestricted unless specifically limited by its articles. Section 39 provides that the validity of an act done by a company shall not be called into question on the ground of lack of capacity by reason of anything in the company's constitution. This effectively abolishes the ultra vires doctrine as a defence against third parties dealing in good faith.

Summary — Formation Checklist

Summary — Formation Checklist

Formation of a Contract — Checklist
	1. Offer — Is there a valid offer (not an invitation to treat)?
	2. Communication — Has the offer been communicated to the offeree?
	3. Still open? — Has the offer been terminated by revocation, lapse, rejection, counter-offer, or death?
	4. Acceptance — Is there an unqualified acceptance matching the offer (mirror image rule)?
	5. Communication of acceptance — Has acceptance been communicated effectively? (Consider postal rule, instantaneous communications)
	6. Intention — Is there intention to create legal relations? (Apply the appropriate presumption)
	7. Certainty — Are the terms sufficiently certain?
	8. Capacity — Do the parties have capacity to contract?
	9. Consideration — Has consideration been provided? (See Topic 2)


  


  
    

  
    Chapter 2

    Consideration and Promissory Estoppel

    
      Doctrine of consideration, its rules, and the equitable doctrine of promissory estoppel

    
    
      Estimated study time:
      60 min
      ·
      Difficulty:
      Intermediate
    

  

  
    What is Consideration?

Consideration is the price paid for a promise. English law will not enforce a bare promise (known as a 'nudum pactum') - there must be something of value given in exchange. Without consideration, a promise is merely a gift and cannot be enforced as a contract (unless made by deed).

In Currie v Misa (1875), Lush J defined consideration as: 'A valuable consideration, in the sense of the law, may consist either in some right, interest, profit, or benefit accruing to the one party, or some forbearance, detriment, loss, or responsibility, given, suffered, or undertaken by the other.' This benefit/detriment analysis remains the foundation of the doctrine.

Tip — SQE1 Exam Approach
When tackling a consideration question, always ask: (1) Has something of value been given or promised in return for the promise? (2) Does it satisfy all the rules of consideration? (3) If not, could promissory estoppel apply? This three-step framework covers most exam scenarios.

Types of Consideration

Executory consideration is a promise given in exchange for a promise. Neither party has yet performed. For example, A promises to deliver goods next week, and B promises to pay on delivery. Both promises are executory - they will be performed in the future. This is the most common form of consideration in commercial contracts.

Executed consideration is where one party has already performed their side of the bargain. This commonly arises in unilateral contracts. For example, A promises to pay £100 to anyone who finds their lost dog. B finds the dog. B's act of finding the dog is executed consideration for A's promise to pay.

Past consideration is something done before the promise was made. As a general rule, past consideration is not good consideration. If you do something voluntarily and the other party later promises to pay you for it, that promise is not enforceable because your act was not done in exchange for the promise.

Types of Consideration Compared	Type	Timing	Valid?	Example
	Executory	Promise for a promise (future)	Yes	A promises to sell car; B promises to pay £5,000
	Executed	Act performed in response to promise	Yes	A promises reward; B performs the requested act
	Past	Act done before promise made	No (general rule)	A helps B voluntarily; B later promises to pay


Past Consideration is Not Good Consideration

In Re McArdle (1951), a wife carried out improvements to a house. After the work was completed, the other family members signed a document promising to reimburse her. The Court of Appeal held the promise was unenforceable because the consideration (the improvements) was past - it had been completed before the promise to pay was made.

Similarly, in Roscorla v Thomas (1842), the claimant bought a horse. After the sale was complete, the seller promised the horse was 'sound and free from vice.' When the horse turned out to be vicious, the buyer sued. The court held the promise was unenforceable because the purchase (the consideration) was already complete when the warranty was given.

Watch out — The Exception: Implied Request
Past consideration CAN be valid where: (1) the act was done at the promisor's request, (2) there was an understanding that payment would be made, and (3) the payment would have been legally enforceable if promised in advance. This exception was established in Lampleigh v Brathwait (1615) and confirmed by the Privy Council in Pao On v Lau Yiu Long (1980).

Brathwait had killed a man and asked Lampleigh to obtain a royal pardon for him. Lampleigh went to great effort and expense to do so. Brathwait then promised to pay £100 but never did. The court held the promise was enforceable even though the act preceded the promise, because the act was done at the promisor's request and both parties understood payment would follow.

Consideration Must Move from the Promisee

Only a person who has provided consideration can enforce a promise. In Tweddle v Atkinson (1861), a bride's father and the groom's father agreed that each would pay a sum of money to the groom. The groom's father died without paying. The groom sued the estate but failed - he had provided no consideration for the promise. The consideration had moved from the bride's father, not from the groom himself.

Tip — Privity and Consideration
This rule is closely linked to the doctrine of privity of contract. Note that the Contracts (Rights of Third Parties) Act 1999 now allows third parties to enforce terms in certain circumstances, but it does not abolish the consideration requirement - it creates a statutory exception to privity.

Consideration Must Be Sufficient but Need Not Be Adequate

The law requires that consideration has some recognisable value in the eyes of the law ('sufficient'), but the courts will not investigate whether it represents a fair bargain ('adequate'). The parties are free to make whatever deal they wish, even a terrible one. The court's role is not to rescue people from bad bargains.

A dying husband expressed a wish that his wife should have their house for life. The executors agreed to let her live there in return for £1 per year and keeping the house in repair. The court held this was sufficient consideration even though £1 was clearly not adequate rent. The payment of £1, though nominal in practical terms, had value in the eyes of the law.

Nestle offered a record to anyone who sent in 1s 6d plus three chocolate bar wrappers. The wrappers were thrown away on receipt. The House of Lords held the wrappers formed part of the consideration - they had economic value to Nestle because they promoted sales, even though the wrappers themselves were worthless. Lord Somervell said: 'A contracting party can stipulate for what consideration he chooses. A peppercorn does not cease to be good consideration if it is established that the promisee does not like pepper and will throw away the corn.'

What Counts as Sufficient Consideration
	Money (even £1 - Thomas v Thomas)
	Goods or services
	A promise to do something (executory consideration)
	A promise to refrain from doing something (forbearance)
	Chocolate wrappers as part of a commercial promotion (Chappell v Nestle)
	Nominal consideration (e.g. a peppercorn) is valid
	But love, affection, and moral obligation are NOT sufficient (not recognised by the law as having value)


Performance of Existing Duties

A key exam topic: can performing a duty you are already bound to perform count as consideration for a new promise? The answer depends on the source of the existing duty. There are three categories: public duty, existing contractual duty to the promisor, and duty owed to a third party.

Performing an existing public duty is not good consideration. In Collins v Godefroy (1831), a police officer was subpoenaed to give evidence at a trial. The defendant promised to pay him for attending. The court held that since the officer was already legally obliged to attend (public duty), his attendance was not good consideration for the promise to pay.

If a party goes beyond their existing public duty, this can constitute good consideration. In Glasbrook Bros v Glamorgan County Council (1925), police provided a garrison of officers at a mine during a strike at the mine owner's request, even though a mobile patrol would have sufficed. The House of Lords held the extra protection beyond what was reasonably necessary was good consideration for the mine owner's promise to pay.

A father promised to pay the mother £1 per week for their illegitimate child, provided the child was 'well looked after and happy.' The mother already had a statutory duty to maintain the child. The Court of Appeal held the mother provided consideration by going beyond her basic legal duty - she promised to keep the child happy, which exceeded her statutory obligation. Denning LJ took the wider view that performing an existing duty is good consideration so long as there is no public policy reason to hold otherwise.

Existing Contractual Duty Owed to the Promisor

In Stilk v Myrick (1809), two sailors deserted during a voyage. The captain promised to divide the deserters' wages among the remaining crew if they sailed the ship home. The remaining crew were already contractually bound to sail the ship home. The court held there was no consideration for the captain's extra promise because the sailors were merely performing their existing contractual duty.

Watch out — The Modern Exception: Williams v Roffey Bros
Williams v Roffey Bros (1991) significantly modified the Stilk v Myrick rule. The Court of Appeal held that where a party to an existing contract promises to perform their existing contractual duty, this CAN be good consideration if the promisor obtains a 'practical benefit' from the promise. The key is that Stilk v Myrick was not overruled - it was 'refined and limited.'

Roffey Bros were main contractors who subcontracted carpentry work to Williams. Williams ran into financial difficulty and could not complete the work on time. Roffey, facing a penalty clause in their main contract for late completion, promised Williams an extra £10,300 to finish on time. Williams did further work but Roffey failed to pay. The Court of Appeal held Williams could recover - Roffey obtained practical benefits: avoiding the penalty clause, avoiding the expense of finding a new subcontractor, and having the work completed on time.

Williams v Roffey: Requirements for Practical Benefit
	An existing contract between A and B
	B has reason to doubt A will perform (e.g. financial difficulties)
	B promises A extra payment to ensure performance
	B obtains a practical benefit or avoids a disbenefit from the promise
	The promise was not obtained by duress or fraud


Tip — Key Exam Distinction
Williams v Roffey applies where additional payment is promised (extra money for doing the same work). It does NOT apply to promises to accept less money - that scenario is governed by the part payment of debts rules (Foakes v Beer). The Supreme Court in Rock Advertising v MWB Business Exchange (2018) confirmed this distinction remains important.

Performing an existing contractual duty owed to a third party IS good consideration for a new promise. In Scotson v Pegg (1861), A contracted with B to deliver coal to B. C then promised A that if A delivered the coal (to B, as already required), C would unload it. A delivered the coal. The court held A's delivery was good consideration for C's promise, even though A was already bound to deliver under the contract with B.

This principle was confirmed by the Privy Council in Pao On v Lau Yiu Long (1980). Lord Scarman held that performing or promising to perform an existing contractual obligation owed to a third party can be valid consideration. The promisee suffers a detriment by making themselves liable to two parties (the original contracting party and the new promisor) instead of one.

Part Payment of Debts

Can a creditor who agrees to accept a lesser sum in full settlement later change their mind and sue for the balance? The answer, dating back to Pinnel's Case (1602), is yes. Payment of a lesser sum on the day in satisfaction of a greater sum cannot be satisfaction for the whole. If you owe £100 and pay £80, the creditor can still sue for the remaining £20 even if they agreed to accept £80 as full settlement. The debtor provides no consideration for the creditor's promise to forgo the balance.

The House of Lords confirmed the rule in Pinnel's Case. Mrs Beer obtained a judgment debt against Dr Foakes. She agreed that if he paid in instalments, she would not take 'any proceedings whatever' on the judgment. Foakes paid in full but Beer then claimed interest on the judgment debt. The House of Lords held she was entitled to the interest - Foakes had provided no consideration for Beer's promise not to claim interest. He was merely paying what he already owed.

Exceptions to Pinnel's Case
	Payment in kind: Providing goods or services instead of money can satisfy a larger debt (a 'horse, hawk, or robe' in Pinnel's own words). The different thing is treated as valid consideration because the creditor may prefer it.
	Early payment: Payment of a lesser sum before the due date, at the creditor's request, is good consideration. The creditor gains the benefit of receiving money earlier.
	Payment at a different place: If the creditor requests payment at a different location, this is good consideration for accepting a lesser sum.
	Third party payment: If a third party pays a lesser sum in settlement, the creditor cannot sue the debtor for the balance. In Hirachand Punamchand v Temple (1911), a father's part payment on behalf of his son discharged the full debt.
	Composition agreements: Where a debtor enters an agreement with all their creditors to accept a proportion of the debt in full satisfaction, this is binding. Creditors benefit from the certainty of receiving something rather than competing with each other.


Part Payment of Debts: Summary	Scenario	Can Creditor Claim Balance?	Authority
	Simple part payment accepted	Yes - no consideration	Pinnel's Case; Foakes v Beer
	Payment in kind (goods/services)	No - valid consideration	Pinnel's Case (obiter)
	Part payment made early at creditor's request	No - valid consideration	Pinnel's Case
	Third party makes part payment	No - cannot sue debtor	Hirachand Punamchand v Temple
	Composition agreement with creditors	No - binding on all creditors	Common law exception
	Promissory estoppel applies	Possibly not - equitable defence	Central London Property v High Trees


Watch out — Williams v Roffey Does Not Apply to Part Payment
Crucially, the practical benefit doctrine from Williams v Roffey Bros does NOT extend to part payment of debt cases. In Re Selectmove (1995), the Court of Appeal held it was bound by Foakes v Beer (a House of Lords decision) and could not apply the Roffey practical benefit reasoning to promises to accept less. Only the Supreme Court or Parliament could change the Foakes v Beer rule. This distinction remains good law.

Promissory Estoppel

Promissory estoppel provides an equitable escape from the harshness of Foakes v Beer. In Central London Property Trust v High Trees House (1947), a landlord halved the rent on a block of flats during World War II because the tenant could not find sub-tenants. After the war, the landlord claimed full rent. Denning J held that the landlord was estopped from going back on his promise for the war period, even though the tenant gave no consideration for the reduced rent. However, the landlord could restore the full rent for the future once circumstances changed.

Promissory estoppel is an equitable doctrine that prevents (or 'estops') a party from going back on a promise to accept less or to vary their legal rights, even where the promise is not supported by consideration. It does not create new rights - it merely prevents the enforcement of existing strict legal rights where it would be inequitable to do so.

Requirements of Promissory Estoppel
	A clear and unambiguous promise or representation that strict legal rights will not be enforced (Woodhouse AC Israel Cocoa v Nigerian Produce Marketing)
	The promisee must have relied on the promise (altered their position in reliance, though detrimental reliance is not strictly required - reliance is sufficient)
	It must be inequitable for the promisor to go back on the promise
	There must be an existing legal relationship between the parties (typically contractual)


Promissory estoppel can only be used as a defence ('a shield'), not as a cause of action ('a sword'). In Combe v Combe, a wife sought to use promissory estoppel to enforce her ex-husband's promise to pay her maintenance. Denning LJ (as he then was) held she could not do so. Promissory estoppel does not create new causes of action where none existed before. It only prevents a party from enforcing their existing rights. The wife was trying to use it offensively to establish a claim, which is not permitted.

Promissory estoppel generally has a suspensory effect rather than an extinctive one. In Tool Metal Manufacturing v Tungsten Electric (1955), the patent holders waived their right to compensation during the war. The House of Lords held that the waiver suspended the right to claim compensation but did not extinguish it permanently. The rights could be revived by giving reasonable notice that the promisor intended to revert to their strict legal rights.

In most cases, promissory estoppel merely suspends rights - the promisor can resume strict legal rights on giving reasonable notice. However, where the promisee cannot restore their original position (e.g. they have changed their position irreversibly), the estoppel may have an extinctive effect, permanently preventing the promisor from reverting to their strict legal rights. This distinction is particularly relevant for one-off transactions versus ongoing obligations.

Promissory Estoppel: Key Cases at a Glance	Case	Principle
	Central London Property v High Trees (1947)	A promise to accept less can be binding in equity even without consideration
	Combe v Combe (1951)	Promissory estoppel is a shield, not a sword - it cannot create a new cause of action
	Tool Metal v Tungsten Electric (1955)	Estoppel is generally suspensory - rights can be revived on reasonable notice
	Woodhouse AC Israel Cocoa v Nigerian Produce (1972)	The promise must be clear and unambiguous
	D & C Builders v Rees (1966)	Estoppel will not protect a promisee who has acted inequitably (e.g. applied pressure)


Consideration and Promissory Estoppel Decision Tree
	Has something of value been given or promised in return for the promise?
	If YES: Is it past consideration? If past, apply the Lampleigh v Brathwait exception test.
	If valid consideration exists: Does it satisfy all the rules? (moves from promisee, sufficient, not an existing duty without practical benefit)
	If all rules satisfied: Valid consideration exists - the promise is enforceable as a contract.
	If NO valid consideration: Is there an existing legal relationship between the parties?
	If YES: Was there a clear and unambiguous promise not to enforce strict legal rights?
	Did the promisee rely on the promise? Would it be inequitable to go back on the promise?
	If all requirements met: Promissory estoppel may apply as a DEFENCE (shield not sword).
	Remember: Estoppel is usually suspensory - the promisor can revive their rights on reasonable notice.
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